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In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

EXHIBIT LIST TO WRITTEN DIRECT STATEMENT 
OF NMPA, THE SGA & THE NSAI 

Description 

37 C.F.R. 9 255.3 (2006) 
Mechanical and Digital Phonorecord 
Delivery Compulsory License, 66 Fed. Reg. 
64783, dated December 14,2001 
Joint Statement of the Recording Industry 
Association of America ("RIAA), National 
Music Publishers' Association ("NMPA"), 
and The Harry Fox Agency ("HFA") 
Regarding Notice of Inquiry Pertaining to 
Application of Mechanical Compulsory 
License to Certain Digital Music Services, 
dated December 6,200 1 
Agreement Between the RIAA, NMPA, and 
HFA for Licensing and Authorization of On- 
demand Streams and Limited Downloads, 
dated October 5,200 1 
Mechanical and Digital Phonorecord 
Delivery Rate Adjustment Proceeding, 64 
Fed. Reg. 622 1, dated February 9, 1999 
Amended Joint Petition for Adjustment of 
Digital Phonorecord Delivery Royalty Rates 
Submitted by NMPA, The Songwriters Guild 
of America ("SGA"), and RIAA, dated 
December 4, 1998 
Agreement Between NMPA, SGA, and the 
RIAA Regarding Disposition of the Digital 
Phonorecord Delivery Rate Adjustment 
Proceeding, dated October 13, 1998 
Agreement Between the NMPA and the 
RIAA to Consider Percentage Royalty Rate 
Structure During Next Adjustment of Rates 
for Digital Phonorecord Deliveries, dated 
October 13, 1998 
Amended Joint Petition of NMPA, SGA, and 
RIAA Regarding Disposition of the Digital 
Phonorecord Delivery Rate Adjustment 
Proceeding, dated July 2 1, 1998 
Mechanical and Digital Phonorecord 
Delivery Rate Adjustment Proceeding, 63 

Ex. No. 

CO 0001 
CO 0002 

CO 0003 

CO 0004 

CO 0005 

CO 0006 

CO 0007 

CO 0008 

CO 0009 

CO 0010 

Sponsored By 

David Israelite 
David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

6 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Description 

Joint Petition of NMPA, SGA, and RIAA for 
Adjustment of Physical Phonorecord and 
Digital Phonorecord Delivery Royalty Rates, 
dated November 5, 1997 
Agreement Between NMPA, HFA, and 
RIAA Relating to the 1997 Joint Proposal, 
dated November 4, 1997 
1987 Adjustment of the Mechanical Royalty 
Rate; Correction, 52 Fed. Reg. 23546, dated 
June 23, 1987 
1987 Adjustment of the Mechanical Royalty 
Rate, 52 Fed. Reg. 22637, dated June 15, 
1987 
Joint Petition of NMPA, SGA, and RIAA for 
Automatic Adjustments of Mechanical 
Royalty Rate, dated March 18, 1987 
Adjustment of Royalty Payable Under 
Compulsory License for Making and 
Distributing Phonorecords, 46 Fed. Reg. 
62267, dated December 23,198 1 

The Harry Fox Agency, Inc., License 
Agreement, dated June 30, 2006 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated March 9,2006 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated February 6,2006 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated January 18,2006 
[Withheld] 

The Harry Fox Agency, Inc., Agreement, 
dated January 1,2006 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated January 1,2006 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated November 8,2005 
[Withheld] 

Ex. No. 

CO 001 1 

CO 0012 

CO 0013 

CO 0014 

CO 0015 

CO 0016 

CO 0017 

CO 0018 

CO 0019 

CO 0020 

CO 0021 

CO 0022 

CO 0023 

Sponsored By 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. 

CO 0024 

CO 0025 

CO 0026 

CO 0027 

CO 0028 

CO 0029 

CO 0030 

- 
CO 003 1 

CO 0032 

CO 0033 

CO 0034 

CO 0035 

CO 0036 

CO 0037 

Sponsored By 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

Description 

The Harry Fox Agency, Inc., License 
Agreement, dated September 13,2005 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated August 5,2005 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated July 6,2005 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated March 30,2005 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated February 3,2005 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated October 28,2004 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated August 6,2004 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated August 6,2004 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated July 26,2004 [Withheld] 

The Harry Fox Agency, Inc., Agreement, 
dated July 2,2004 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated July 1,2004 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated May 20,2004 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated April 2 1,2004 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated March 3,2004 [Withheld] 
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Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Description 

The Harry Fox Agency, Inc., License 
Agreement, dated January 22, 2004 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated December 22,2003 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated December 1,2003 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated September 26,2003 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated September 10,2003 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated September 5,2003 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated September 5,2003 
[Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated May 19, 2003 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated February 2 1,2003 
[Withheld] 

The Harry Fox Agency, Inc., Agreement, 
dated March 25,2002 [Withheld] 

The Harry Fox Agency, Inc., License 
Agreement, dated November 9,2001 
[Withheld] 

Ex. No. 

CO 0038 

CO 0039 

CO 0040 

CO 0041 

CO 0042 

CO 0043 

CO 0044 

CO 0045 

CO 0046 

CO 0047 

CO 0048 

Sponsored By 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 

David Israelite 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Description 

The Harry Fox Agency, Inc., License 
Agreement, dated September 2 1,200 1 
[Withheld] 

Reserved 

Famous Music, LLC, License Agreement, 
dated March 3 1,2006 [Withheld] 

Famous Music, LLC, License Agreement, 
dated February 1,2006 [Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated October 1,2005 
[Withheld] 

The Famous Music Corp. License 
Agreement, dated May 1, 2005 [Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated February 8,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

Ex. No. 

CO 0049 

CO 0050 
to 

CO 0100 

CO 0101 

CO 0102 

CO 0103 

CO 0104 

CO 0105 

CO 0106 

CO 0107 

CO 0108 

CO 0109 

CO 01 10 

Sponsored By 

David Israelite 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 
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Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Description 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

Famous Music Corp. License Agreement, 
dated January 1,2005 [Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated January 1,2005 
[Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated November 19, 
2004 [Withheld] 

The Famous Music Publishing Companies 
License Agreement, dated October 1,2004 
[Withheld] 

Famous Music Corp. License Agreement, 
dated March 30, 2004 [Withheld] 

Famous Music Coy. License Agreement, 
dated September 9, 2003 [Withheld] 

Ex. No. 

CO 0111 

CO 01 12 

CO 01 13 

CO 01 14 

CO 01 15 

CO 0116 

CO 01 17 

CO 0118 

CO 0119 

CO 0120 

CO 0121 

CO 0122 

Sponsored By 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. 

CO 0123 

CO 0124 

CO 0125 

CO 0126 
to 

CO 0150 
CO 0151 

CO 0152 

CO 0153 

CO 0154 

CO 0155 

CO 0156 

CO 0157 

CO 0158 

CO 0159 

CO 0160 

CO 0161 

Sponsored B y  

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Description 

Famous Music Corp. License Agreement, 
dated May 30,2003 [Withheld] 

Famous Music Corp. License Agreement, 
dated April 5,2003 [Withheld] 

Famous Music Corp. License Agreement, 
dated November 20,2002 [Withheld] 

Reserved 

Peermusic 111 Ringtone License Agreement, 
dated June 1,2006 

Peermusic I11 Ringtone License Agreement, 
dated March 3,2006 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated October 1,2005 [Withheld] 

Peermusic Ringtone License Agreement, 
dated October 1,2005 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated September 30,2005 [Withheld] 

Peermusic 111 Ringtone License Agreement, 
dated June 30,2005 [Withheld] 

Peermusic 111 Ringtone License Agreement, 
dated May 9,2005 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated April 1,2005 [Withheld] 

Peermusic 111 Ringtone License Agreement, 
dated March 17,2005 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated February 17,2005 [Withheld] 

Peermusic 111 Ringtone License Agreement, 
dated February 1 1,2005 [Withheld] 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Description 

Peermusic I11 Ringtone License Agreement, 
dated October 20, 2004 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated October 1,2004 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated October 1, 2004 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated October 1,2004 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated September 9,2004 

Peermusic I11 Ringtone License Agreement, 
dated August 26, 2004 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated August 5,2004 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated June 28,2004 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated June 14,2004 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated May 25,2004 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated January 22,2004 [Withheld] 

Peermusic 111 Ringtone License Agreement, 
dated January 1,2004 [Withheld] 

Peermusic 111 Ringtone License Agreement, 
dated November 5,2003 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated November 5,2003 [Withheld] 

Peermusic I11 Ringtone License Agreement, 
dated September 10,2003 [Withheld] 

Ex. No. 

CO 0162 

CO 0163 

CO 0164 

CO 0165 

CO 0166 

CO 0167 

CO 0168 

CO 0169 

CO 0170 

CO 0171 

CO 0172 

CO 0173 

CO 0174 

CO 0175 

CO 0176 

Sponsored By 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 

Ralph Peer 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. 

CO 0177 

CO 0178 

CO 0179 
to 

CO 0200 
CO 0201 

CO 0202 

CO 0203 

CO 0204 

CO 0205 

CO 0206 

CO 0207 

CO 0208 

CO 0209 

CO 0210 

CO 021 1 

Sponsored By 

Ralph Peer 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Description 

Peermusic I11 Ringtone License Agreement, 
dated August 1, 2003 [Withheld] 

Peermusic Canada, Ringtone License 
Agreement, dated June 17,2002 [Withheld] 

Reserved 

Faxon Exhibit 1 [Withheld] 

Faxon Exhibit 2 [Withheld] 

Faxon Exhibit 3 [Withheld] 

Faxon Exhibit 4 [Withheld] 

Faxon Exhibit 5 [Withheld] 

Faxon Exhibit 6 

Faxon Exhibit 7 

Faxon Exhibit 8 

Faxon Exhibit 9 [Withheld] 

Faxon Exhibit 10 [Withheld] 
-- 

Faxon Exhibit 11 

CO 0212 Faxon Exhibit 12 

CO 0213 

CO 0214 

CO 0215 

CO 0216 

CO 0217 

CO 0218 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Faxon Exhibit 13 [Withheld] 

Faxon Exhibit 14 

Faxon Exhibit 15 

Faxon Exhibit 16 

Faxon Exhibit 17 

Faxon Exhibit 18 [Withheld] 
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Description 

Faxon Exhibit 19 [Withheld] 

Faxon Exhibit 20 [Withheld] 

Faxon Exhibit 2 1 [Withheld] 

Faxon Exhibit 22 [Withheld] 

Faxon Exhibit 23 [Withheld] 

Faxon Exhibit 24 [Withheld] 

Faxon Exhibit 25 [Withheld] 

Reserved 

BMG Music Publishing NA, Inc., 
Agreement, dated October 17,2006 

BMG Music Publishing NA, Inc. 1 Zomba 
Enterprises, Inc., Ringtone License 
Agreement, dated March 2 1,2006 

BMG Music Publishing NA, Inc., License 
Agreement, dated March 1,2006 

BMG Music Publishing NA, Inc., 
Synchronization License, dated March 1, 
2006 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated February 1,2006 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated February 1,2006 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated January 1,2006 

Zomba Enterprises, Inc., Ringtone License 

Ex. No. 

CO 0219 

CO 0220 

CO 0221 

CO 0222 

CO 0223 

CO 0224 

CO 0225 

CO 0226 
to 

CO 0250 
CO 025 1 

CO 0252 

CO 0253 

CO 0254 

CO 0255 

CO 0256 

CO 0257 

CO 0258 

Sponsored By 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Roger Faxon 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

- 
Nicholas Firth 

CO 0259 Nicholas Firth 

Agreement, dated January 1,2006 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 6,2005 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Description 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated December 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated December 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, December 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated October 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated October 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated October 1, 2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated September 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated September 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated September 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated September 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated September 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated August 1,2005 

Ex. No. 

CO 0260 

CO 0261 

CO 0262 

CO 0263 

CO 0264 

CO 0265 

CO 0266 

CO 0267 

CO 0268 

CO 0269 

CO 0270 

CO 0271 

CO 0272 

CO 0273 

CO 0274 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 
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Description Ex. No. 

CO 0275 

I Co 0277 
I Nicholas Firth 

Sponsored By 

CO 0276 

BMG Music Publishing NA, Inc., 
Synchronization License Agreement, dated 
July 19,2005 

Nicholas Firth 

Nicholas Firth 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated August 1,2005 

Nicholas Firth 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated July 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated August 1,2005 

CO 0279 

Nicholas Firth 

CO 0280 

BMG Music Publishing NA, Inc.1 Zomba 

Nicholas Firth 

Enterprises, Inc., License Agreement, dated 
July 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated July 1,2005 

Nicholas Firth 

BMG Music Publishing NA, Inc., Zomba 
Enterprises, Inc., New Digital Media 
Agreement, dated July 1,2005 

BMG Music Publishing NA, Inc., License 
Agreement, dated July 1,2005 

CO 0283 

CO 0284 

l?Ticholas Firth 

CO 0285 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated June 1,2005 

Nicholas Firth 

CO 0286 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated June 1,2005 

Nicholas Firth 

CO 0287 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated June 1,2005 

Nicholas Firth 

CO 0288 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated June 1,2005 

Nicholas Firth Zomba Enterprises, Inc., Ringtone License 
Agreement, dated June 1,2005 

IVicholas Firth BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated June 1,2005 
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Ex. No. 

CO 0289 

CO 0290 

CO 0291 

CO 0292 

CO 0293 

CO 0294 

CO 0295 

CO 0296 

CO 0297 

CO 0298 

CO 0299 

CO 0300 

CO 0301 

CO 0302 

CO 0303 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Description 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated June 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated June 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated June 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated June 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated May 1, 2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated May 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated April 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated April 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated April 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated February 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated February 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated February 1,2005 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated February 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated February 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated January 1,2005 
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Ex. No. I Sponsored By I Description 

CO 0304 

Nicholas Firth 

Nicholas Firth 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated January 1,2005 

CO 0306 

I CO 0308 ( Nicholas Firth 1 Zomba Enterprises, Inc., dated January 1, I 

BMG Music Publishing NA, Inc. / Zomba 
Enterprises, Inc., Ringtone License 
Agreement, dated January 1,2005 

CO 0307 

Nicholas Firth Zomba Enterprises, Inc., Ringtone License 
Agreement, dated January 1,2005 

Nicholas Firth 

CO 0309 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated January 1,2005 

CO 0310 

Nicholas Firth 

CO 0311 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated January 1,2005 

Nicholas Firth 

CO 03 12 

Nicholas Firth 

Nicholas Firth 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated January 1,2005 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated January 1,2005 

Nicholas Firth 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated December 16, 
2004 

CO 0314 

I 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated January 1,2005 

CO 0315 

Nicholas Firth 

CO 0316 

Zomba Enterprises, Inc., License Agreement, 
dated December 16,2004 

Nicholas Firth 

CO 0317 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated December 6,2004 

Nicholas Firth BMG Music Publishing NA, Inc., License 
Agreement, dated December 1,2004 

Nicholas Firth Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 1,2004 
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Ex. No. 

CO 0318 

CO 03 19 

CO 0320 

CO 0321 

CO 0322 

CO 0323 

CO 0324 

CO 0325 . 

CO 0326 

CO 0327 

CO 0328 

CO 0329 

CO 0330 

CO 0331 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

IVicholas Firth 

Description 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated December 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated December 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated December 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated December 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated December 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated November 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated November 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated November 1,2004 

BMG Music Publishing NA, Inc. / Zomba 
Enterprises, Inc., Ringtone License 
Agreement, dated November 1,2004 

BMG Music Publishing NA, Inc. 1 Zomba 
Enterprises, Inc., Ringtone License 
Agreement, dated November 1,2004 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. 

CO 0332 

CO 0333 

CO 0334 

CO 0335 

CO 0336 

CO 0337 

CO 0338 

CO 0339 

1 CO 0340 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Description 

BMG Music Publishing NA, Inc. / Zomba 
Enterprises, Inc., License Agreement, dated 
October 1,2004 

BMG Music Publishing NA, Inc., License 
Agreement, dated October 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated October 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated October 1,2004 

BMG Music Publishing NA, Inc., Zomba 
Enterprises, Inc., Ringtone License 
Agreement, dated October 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated October 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated October 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated October 1,2004 

pp 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated October 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated October 1,2004 

CO 0341 Nicholas Firth 

License Agreement, October 1,2004 

CO 0343 

CO 0344 

CO 0345 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

BMG Music Publishing NA, Inc., License 
Agreement, dated October 1,2004 

BMG Music Publishing NA, Inc., License 
Agreement, dated October 1,2004 

BMG Music Publishing NA, Inc., Ltd., 
Ringtone License Agreement, dated 
September 1,2004 
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Ex. No. 

CO 0346 

CO 0347 

CO 0348 

CO 0349 

CO 0350 

CO 0351 

CO 0352 

CO 0353 

CO 0354 

CO 0355 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

- 
Nicholas Firth 

Description 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated September 1,2004 

Zomba Productions, Inc. and, Ringtone 
License Agreement, dated September 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated September 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated September 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, September 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated September 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated September 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated September 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated September 1, 2004 

CO 0356 

CO 0357 

CO 0358 

CO 0359 

License Agreement, dated September 1,2004 

Nicholas Firth Zomba Enterprises, Inc., Ringtone License 
Agreement, dated September 1,2004 

Nicholas Firth Careers-BMG Music Publishing, Inc., 

Nicholas Firth 

Nicholas Firth 

Ringtone License Agreement, dated August 
19,2004 

Zomba Songs, Inc., Zomba Enterprises, Inc., 
Zomba Melodies, Inc., Ringtone License 
Agreement, dated July 1,2004 

BMG Songs, Inc., Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated July 1,2004 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. 

CO 0360 

CO 0361 

CO 0362 

CO 0363 

CO 0364 

CO 0365 

CO 0366 

CO 0367 

CO 0368 

CO 0369 

CO 0370 

CO 0371 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Description 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated July 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated June 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated June 1,2004 

Zomba Enterprises, Inc., Ringtone License 
Agreement, dated June 1,2004 

Zomba Songs, Inc. / Zomba Melodies, Inc., 
Ringtone License Agreement, dated July 1, 
2004 

BMG Songs, Inc., Ringtone License 
Agreement, dated June 4,2004 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated June 1,2004 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., Ringtone License 
Agreement, dated May 1,2004 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Multisongs, Inc., Ringtone 
License Agreement, dated May 1,2004 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., License Agreement, 
dated May 1,2004 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc. License Agreement, dated 
May 1,2004 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., Ringtone License 
Agreement, dated April 1,2004 



In the Matter of Mechanical and Digital Phonorecord Delivery 
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Ex. No. 

CO 0372 

CO 0373 

CO 0374 

CO 0375 

CO 0376 

CO 0377 

CO 0378 

CO 0379 

CO 0380 

CO 0381 

CO 0382 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Description 

BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated April 1,2004 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., License Agreement, dated 
March 1,2004 

BMG Music Publishing NA, Inc. Ringtone 
License Agreement, dated February 15,2004 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., Ringtone License 
Agreement, dated January 1,2004 

BMG Music Publishing NA, Inc., Ringtone 
License Agreement, dated January 1,2004 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., Ringtone License 
Agreement, dated January 1,2004 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
I Zomba Melodies, Inc., Ringtone License 
Agreement, dated January 1,2004 

BMG Songs, Lnc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated January 1,2004 

BMG Songs, Lnc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated January 1,2004 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Lnc., Ringtone License 
Agreement, dated January 1,2004 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., Ringtone License 
Agreement, dated January 1,2004 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. 

CO 0383 

CO 0384 

CO 0385 

CO 0386 

CO 0387 

CO 0388 

CO 0389 

CO 0390 

CO 0391 

CO 0392 

CO 0393 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Description 

BMG Songs, Inc. 1 Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated December 1,2003 

Zomba Songs, Inc. 1 Zomba Enterprises, Inc. 
1 Zomba Melodies, Inc., Ringtone License 
Agreement, dated December 1,2003 

BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated November 1,2003 

Zomba Songs, Inc. I Zomba Enterprises, Inc. 
I Zomba Melodies, Inc., Ringtone License 
Agreement, dated November 1,2003 

Zomba Songs, Inc. I Zomba Enterprises, Inc. 
I Zomba Melodies, Inc., Ringtone License 
Agreement, dated November 1,2003 

Zomba Songs, Inc. I Zomba Enterprises, Inc. 
I Zomba Melodies, Inc., Ringtone License 
Agreement, dated November 1,2003 

Zomba Songs, Inc. I Zomba Enterprises, Inc. 
I Zomba Melodies, Inc., Ringtone License 
Agreement, dated September 1,2003 

Zomba Songs, Inc. I Zomba Enterprises, Inc. 
1 Zomba Melodies, Inc., Ringtone License 
Agreement, dated September 1,2003 

BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated September 1,2003 

Zomba Songs, Inc. I Zomba Enterprises, Inc. 
I Zomba Melodies, Inc., Ringtone License 
Agreement, dated August 1,2003 

Zomba Songs, Inc. 1 Zomba Enterprises, Inc. 
I Zomba Melodies, Inc., Ringtone License 
Agreement, dated August 1,2003 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. 

CO 0394 

CO 0395 

CO 0396 

CO 0397 

CO 0398 

CO 0399 

CO 0400 

CO 0401 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

- 
Nicholas Firth 

Description 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated July 1,2003 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., License Agreement, 
dated July 1,2003 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc. / Multisongs, Inc., License 
Agreement, dated July 1,2003 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., Ringtone License 
Agreement, dated July 1,2003 

BMG Songs, Inc. 1 Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated June 12,2003 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated June 12,2003 

Zomba Enterprises, Inc., License Agreement, 
dated June 1,2003 

CO 0402 

CO 0403 

CO 0404 

Nicholas Firth BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated June 1,2003 

Nicholas Firth 

Nicholas Firth 

BMG Songs, Inc. 1 Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated June 1,2003 

Zomba Songs, Inc. / Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., Ringtone License 
Agreement, dated May 1,2003 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. 

CO 0405 

CO 0406 

CO 0407 

CO 0408 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Description 

BMG Music Publishing NA Inc., Ringtone 
License Agreement, dated March 1,2003 

Zomba Songs, Inc. I Zomba Enterprises, Inc. 
1 Zomba Melodies, Inc., dated February 3, 
2003 

BMG Songs, Inc., Ringtone License 
Agreement, dated February 1,2003 

BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated January 1,2003 

-- 
BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated January 1,2003 

BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated January 1,2003 

BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated January 1,2003 

BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated October 1,2002 

BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated October 1,2002 

BMG Songs, Inc. I Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated October 1,2002 

BMG Songs, Inc. 1 Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated August 1,2002 

CO 0409 

CO 0410 

CO 041 1 

CO 0412 

CO 0413 

CO 0414 

CO 0415 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 



In the Matter of Mechanical and Digital Phonorecord Delivery 
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Ex. No. 

CO 0416 

CO 0417 

CO 0418 

CO 0419 

CO 0420 

CO 0421 

CO 0422 

CO 0423 

CO 0424 

CO 0425 

CO 0426 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Description 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., LLC, Ringtone License 
Agreement, dated August 1,2002 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated June 1,2002 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated June 1,2002 

Zomba Songs, Lnc. / Zomba Enterprises, Lnc., 
Zomba Melodies, Inc., Ringtone License 
Agreement, dated May 1,2002 

Zomba Songs, Inc. 1 Zomba Enterprises, Inc., 
Ringtone License Agreement, dated May 1, 
2002 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated May 1,2002 

Zomba Songs, Inc. / Zomba Enterprises, Inc., 
Ringtone License Agreement, dated May 1, 
2002 

BMG Music Publishing Canada, Inc., 
Ringtone License Agreement, dated April 1, 
2002 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated April 1,2002 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated March 1,2002 

Zomba Songs, Inc. / Zomba Enterprises, Inc., 
Ringtone License Agreement, dated 
November 15,2001 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Description 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated November 1,2001 

Zomba Songs, Inc. 1 Zomba Enterprises, Inc. 
/ Zomba Melodies, Inc., License Agreement, 
dated October 1, 2001 

BMG Songs, Inc. / Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated August 1,200 1 

Careers-BMG Music Publishing, Inc., 
Ringtone License Agreement, dated 
January 2,2001 

BMG Songs, Inc. 1 Careers-BMG Music 
Publishing, Inc., Ringtone License 
Agreement, dated July 15, 1998 

Reserved 

Curriculum Vitae for William L. Landes 

Chart: Percentage of Publisher Revenue 
Generated Through Mechanical Licensing 
Chart: Percent of Writers' Earnings from 
Mechanical Royalties 
Chart: Percentage of Publisher Revenue 
Generated Through Synch Licensing 
Chart: Licenses Issued Each Year by HFA by 
Rate Category: Physical and Not Controlled 
Chart: Fraction of Units Sold by Percent of 
Statutory Rate by Distribution Year: Physical 
Not Controlled 
Chart: Licenses Issued Each Year by HFA by 
Rate Category Permanent Downloads and 
Not Controlled 
Chart: Fraction of Units Sold by Percent of 
Statutory Rate by Distribution Year: 
Permanent Downloads Not Controlled 
Chart: Distribution of MasterTone 
Minimums 

Ex. No. 

CO 0427 

CO 0428 

CO 0429 

CO 0430 

CO 043 1 

CO 0432 
to 
CO 0500 
CO 0501 

CO 0502 

CO 0503 

CO 0504 

CO 0505 

CO 0506 

CO 0507 

CO 0508 

CO 0509 

Sponsored By 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

William L. 
Landes 
William L. 
Landes 
William L. 
Landes 
William L. 
Landes 
William L. 
Landes 
William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 
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Ex. No. 1 Sponsored Bv I Description 

I " 1 COO511 I William L. 1 Chart: Distribution of MasterTone Percent of I 
CO 0510 

I 1 Landes I I 

William L. 
Landes 

CO 0512 

Chart: Distribution of MasterTone Percent of 
Retail Percentages 

William L. 
Landes 

Landes 
William L. 

CO 0513 

I CO 0515 1 William L. 

Revenue 
RIAA: "2005 Year-End statistics" 

Landes 

William L. 
Landes 

Landes 

RIAA: "1999 Year-End statistics" 

William L. 
Landes 

CO 0517 William L. 
Landes 

Landes 

CO 0519 

Statement of Marybeth Peters Before the 
Subcommittee on Courts, the Internet and 
Intellectual Property of the House Committee 

William L. 
Landes 

CEO of RIAA Before the U.S. Senate 
Committee on Appropriations Subcommittee 
on Commerce, Justice, State and the 
Judiciary, dated April 29,2004 
Witness Statement of Karyn Ulman, In the 
Matter Of Digital performance Right in 
Sound Recordings and Ephemeral 
Recordings, Docket No. 2005-1 CRB DATA. 
MusicBizAcademy.com: "Taking a Glance at 
New Media Deals in the Music Industry," 
dated August 2005 
Tech News World: "Record Industry Pushes 
Apple to Raise iTunes Prices," dated April 3, 
2006 

Projected Mechanical Rate Adjusted with 
CPI from 1913 

CO 0521 

CO 0522 

William L. 
Landes 

SonyJATV Music Publishing, LLC, Ringtone 
License Agreement, dated May 1,2006 
[Withheld] 

William L. 
Landes 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated April 1,2006 
[Withheld] 
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Ex. No. 

CO 0523 

CO 0524 

CO 0525 

CO 0526 

CO 0527 

CO 0528 

CO 0529 

CO 0530 

CO 053 1 

CO 0532 

CO 0533 

Sponsored By 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

Description 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, February 12,2006 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated January 20,2006 
[Withheld.] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated January 18,2006 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated January 13,2006 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated December 15, 
2005 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated December 12, 
2005 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated November 13, 
2005 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated November 13, 
2005 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated November 12, 
2005 [Withheld.] 
SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated October 25,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated October 19,2005 
[Withheld] 
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Ex. No. 

CO 0534 

CO 0535 

CO 0536 

CO 0537 

CO 0538 

CO 0539 

CO 0540 

CO 0541 

CO 0542 

CO 0543 

CO 0544 

Sponsored By 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

Description 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated October 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated September 30, 
2005 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated September 24, 
2005 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated September 8,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated September 6,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated September 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated September 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated August 23,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated August 2,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated August 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated July 29,2005 
[Withheld] 
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Ex. No. 

CO 0545 

CO 0546 

CO 0547 

CO 0548 

CO 0549 

CO 0550 

CO 0551 

CO 0552 

CO 0553 

CO 0554 

CO 0555 

Sponsored By 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

Description 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated July 20,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated July 4,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated July 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated July 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated June 14,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated June 1 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated June 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated May 11,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated April 26,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated April 4,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated March 22,2005 
[Withheld] 
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Description 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated March 5,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated March 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated February 1,2005 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated December 15, 
2004 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated November 13, 
2004 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated September 7,2004 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated August 1,2004 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated July 1,2004 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated May 7,2004 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated May 3,2004 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated May 2,2004 
[Withheld] 

Ex. No. 

CO 0556 

CO 0557 

CO 0558 

CO 0559 

CO 0560 

CO 0561 

CO 0562 

CO 0563 

CO 0564 

CO 0565 

CO 0566 

Sponsored By 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes . 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 
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Ex. No. 

CO 0567 

CO 0568 

CO 0569 

CO 0570 

CO 0571 

CO 0572 

CO 0573 

CO 0574 

CO 0575 

CO 0576 

CO 0577 

Sponsored By 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

Description 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated April 4,2004 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated March 29,2004 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated February 27,2004 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated January 2 1,2004 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated December 8,2003 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated December 4,2003 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated September 19, 
2003 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated September 11, 
2003 [Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated August 1,2003 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated June 16,2003 
[Withheld.] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated May 16,2003 
[Withheld.] 
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Description 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated March 3 1,2003 
[Withheld] 

SonyIATV Music Publishing, LLC, Ringtone 
License Agreement, dated November 8,2002 
[Withheld] 

SonyIATV Music Publishing, LLC, License 
Agreement, dated August 1, 1998 [Withheld] 

Reserved 

Curriculum Vitae for Claire Enders 
Table: Digital Music Timeline in the U.S., 
1998-2006 
Table: Share of Americans (Aged 12 or 
Above) Who Paid to Download Music or 
Engaged in File Sharing 
Table: Reasons For First Paying for Music 
Downloads, 4 2  2006 
Table: Reasons for Continuing to Pay for 
Music Downloads, 4 2  2006 
Table: Weekly Sales of U.S. Digital Single 
and Album Downloads 
Table: Music Providers Pricing Models, 
November 2006 
Table: iPod Share of U.S. Portable Music 
Players, 2003-2005 
Table: Prices of 6 la carte Singles and 
Albums, October 2006 
Table: Pricing of Subscription-Based Limited 
Download and Interactive Streaming 
Services, October 2006 
Table: Mobile Music Pricing, October 21, 
2006 
Table: U.S. Digital Music Download 
Forecasts, 2006-20 12 
U.S. Music Sales, 2004-2005 
Apple: iTunes ad 
RIAA: "2006 Mid-Year Statistics" 
RIAA: "2005 Year-End statistics" 

Ex. No. 

CO 0578 

CO 0579 

CO 0580 

CO 0581 
to 
CO 0700 
CO 0701 
CO 0702 

CO 0703 

CO 0704 

CO 0705 

CO 0706 

CO 0707 

CO 0708 

CO 0709 

CO 0710 

CO 071 1 

CO 0712 

CO 0713 
CO 0714 
CO 0715 
CO 0716 

Sponsored By 

William L. 
Landes 

William L. 
Landes 

William L. 
Landes 

Claire Enders 
Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 
Claire Enders 
Claire Enders 
Claire Enders 
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Ex. No. 

CO 0717 

CO 0718 

CO 0719 

CO 0720 

Sponsored By 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Description 

RIAA: "RIAA announces first half 2006 
music shipment numbers 11," dated October 
12,1006 
RIAA: "Frequently asked questions - 
Napster and digital music" 
International Federation of the Phonographic 
Industry: "2006 Global Recording Industry in 1 
Numbers" 
International Federation of the Phonographic 
Industry: "2005 IFPI Digital Music Report" 

CO 0721 Claire Enders 

CO 0722 
Entertainment and Media Outlook: 2006- 
20 10" 

CO 0723 Claire Enders 

- 

Informa: "Digital home entertainment: Future 

Ipsos: "Tempo: Keeping pace with digital 
music behavior" 2006 Quarter 2 Report, 
dated October 2006 
Pricewaterhouse Coopers: "IAI3 internet 
advertising revenue report: 2006 2nd Quarter 

CO 0724 

CO 0725 

Claire Enders 

Claire Enders 

and first six-month results," dated September 

CO 0726 

CO 0727 

- 
Claire Enders 

Claire Enders 

P 

PiperJaffiay: "A closer look at Apple 
computer," dated August 2006 [Withheld] 
Pricewaterhouse Coopers: "M internet 
advertising revenue report: 2005 Full-Year ~ 
PewIInternet: Data Memo re: Internet 
Penetration and Impact, dated April 2006 
EM1 2005 Annual Report 
Yahoo! Inc. 10-K Form for fiscal year ended 
December 3 1,2005 
Apple: Form 10-Q filed ay 5 206 

Apple: Form 10-Q filed February 3,2006 

Apple: 4 4  2006 Unaudited Summary Data 

Apple: 4 4  2006 Unaudited Condensed 
Consolidated Statements of Operations, dated 
October 18,2006 

CO 0728 

CO 0729 
CO 0730 

CO 0731 

CO 0732 

CO 0733 

CO 0734 

Claire Enders 

Claire Enders 
Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 

Claire Enders 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. Description 

CO 0735 

CO 0737 / Claire Enders I Sprint: "3rd Quarter 2006 Investor Update," 

Claire Enders 

Claire Enders 

Apple: 4 3  Unaudited Condensed 
Consolidated Statements of Operations, dated 
July 9,2006 

Apple: 4 3  2006 Unaudited Summary Data 

CO 0738 
CO 0739 
CO 0740 

Claire Enders 

CO 0741 

dated October 26,2006 
Verizon: "Domestic Wireless" (2006) 

Claire Enders 
Claire Enders 

CO 0742 
industry," dated August 17, 2006 
Red Hening: "iTunes profits, labels stew," 

Cingular: "Company Overview" (2006) 
Newsweek: "Q&A: jobs on iPod's cultural 

Claire Enders 

Claire Enders 

CO 0744 

1 dated April 20,2006 
M:Metrics: "M:Metrics benchmark survey: 

impact," dated October 15,2006 
BetaNews: "iPod continues to dominate 

Claire Enders 

when it comes to ring(tone) shopping, males 
and females prefer different bling," dated 
September 26,2005 
SprialFrog: "SpiralFrog and Universal Music 
Group Partner in advertising-supported legal 
music download service," dated August 29, 

CO 0747 I Claire Enders I Music & Copyright: Issue No. 252, dated 

CO 0745 

CO 0746 

industry is finally online, but few listen - big 
labels counter Napster with Music.net - 
offering little and charging for it - now, a 

Claire Enders 

Claire Enders 

CO 0748 

2006 
P2Pnet: "DoJ probes Big Music downloads," 
March 3,2006 
Wireless World Forum: "T-Mobile USA has 
20 million subscribers." Seotember 22.2005 

I Mav 1.2006 

Claire Enders 

Claire Enders 

June 1 1,2003 
Wall Street Journal: "Off-key: The music 

focus on a 2.0 version," dated May 7,2002 
Napster: "Napster.com is now free," dated 

Claire Enders 
1 

Real Networks: "Real introduces 
Rhapsody.com, the first web destination to 
offer free and legal access to a deep catalog 
of full length songs from all major labels," 
dated December 5,2005 
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Ex. No. 1 Sponsored By Description 

Department of Justice: "Statement by 
assistant attorney general R. Hewitt Pate 
regarding the closing of the digital music 
investigation." December 23.2003 

CO 0751 

I CO 0753 I Claire Enders 1 

Claire Enders 

In the matter of Mechanical and Digital 
Phonorecord Delivery Compulsory License: 
"Joint statement of the RIAA, National 
Music Publishers' Association, and the Harry 
Fox Agency," December 6,2001 
Nielsen Soundscan Data: Digital albums and 
tracks charts 
Reserved 

I I I Music Sales bv Format I 

CO 0901 
CO 0902 

( CO 0903 I Helen Murphy I Chart: U.S. Recorded Music Market 1976- ( 

Helen Murphy 
Helen Murphy 

CO 0905 Helen Murphy Table: Reported Revenue and Operating 
Profit of Major Record Companies 2003- 1 

Curriculum Vitae for Helen Murphy 
Chart: Value of Global Music Sales & Global 

CO 0904 Helen Murphy 

I 

CO 0906 

2003 
Table: Restructuring and Write-Offs-Cost 
Reductions of the Maiors 2001-2005 

CO 0907 
CO 0908 

Helen Murphy 

CO 0909 
CO 0910 

2005 
Table: Reported Digital Music Sales History 
of the Maiors 
0 

Helen Murphy 

CO 091 1 
CO 0912 

CO 0913 

1 1 Industry: "2005 Recording Industry in 1 

Table: Record Company Cost Structure and 

Helen Murphy 
Helen Mumhv 

CO 0914 

CO 0915 Helen Murphy , 
Recorded Music Worldwide Market Share 
RIAA: "2006 Mid-Year Statistics" 

Helen ~ u $ h ;  
Helen Murphy 

Helen Murphy 

Numbers" 
International Federation of the Phonographic 

RIAA: '2005 Year-End Statistics" 
International Federation of the Phonographic 
Industry: "2006 Global Recording Industry in 
Numbers" 
International Federation of the Phonographic - - 

Helen Murphy 

Industry: "World Sales 2005: The ~ e y  Facts 
and Figures" 

Industry: "2 006 Digital Music ~ e ~ o r f "  - 
International Federation of the Phonographic 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 



In the Matter of Mechanical and Digital Phonorecord Delivery 
Rate Adjustment Proceeding, 2006-3 CRB DPRA 

Ex. No. Sponsored By Description 

CO 0940 

CO 094 1 

Helen Murphy 

Helen Murphy 

Vivendi Universal: "Vivendi reports first 
nine months 2006 revenues up 4.1 % on a 
comparable basis," November 7,2006 
Vivendi Universal: "Vivendi reports first half 
2006 revenues up 5.8% on a comparable 

1 

CO 0942 

CO 0943 
CO 0944 

CO 0945 

CO 0946 
, 

CO 0947 

CO 0948 

CO 0949 

CO 0950 

CO 0951 

CO 0952 

CO 0953 

Helen Murphy 

Helen Murphy 
Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Vivendi Universal: "Consolidated Financial 
Results," dated March 17, 2004 
Warner Music Group 2005 Annual report 
Warner Music Group 10-K filed December I,  
2005 
Warner Music Group 10-Q filed August 3, 
2006 
Yahoo! Finance: Warner Music Group 
Company Description (2006) 
Warner Music Group: "Warner Music Group 
reports fiscal third quarter results for the 
period ended June 30,2006," dated August 3, 
2006 
Warner Music Group: "Warner Music Group 
reports fiscal second quarter results for the 
period ended March 3 1,2006, dated May 5, 
2006 
Warner Music Group: "Warner Music Group 
reports fiscal first quarter results for the 
period ended December 3 1,2005," dated 
February 14,2006 
Warner Music Group: Warner Music Group 
Corp. Reports Full Year and Fourth Quarter 
Results for the Period Ended September 30, 
2005, dated December 1,2005 
Bank of America Research Report: Warner 
Music Group, "EMI/WMG Merger Shelved; 
Reducing PT to $25 from $26.50," dated July 
27,2006 [Withheld] 
Bank of America Research Report: Warner 

Helen Murphy 

Music Group, "Downgrading to neutral: 
maintaining price target and positive bias," 
dated April 6, 2006 [Withheld] 
Citibank Research Report: EM1 Group, 
"Keep Holding On," dated January 25,2006 
[Withheld] 
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Ex. No. 

CO 0954 

CO 0955 

CO 0956 

CO 0957 

CO 0958 

CO 0959 

CO 0960 

CO 0961 

CO 0962 

CO 0963 

CO 0964 

CO 0965 

CO 0966 

Sponsored By 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Description 

Citigroup Research Report: "Piracy in the 
Entertainment Industry," dated November 2 1, 
2003 [Withheld] 
Collins Stewart Research Report: EMI, "A 
deal would make sweet music," dated 
May 17,2006 [Withheld] 
Credit Suisse Research Report: "Global 
Music Industry - Just the Two of Us," dated 
June 19,2006 [Withheld] 
Deutsche Bank Research Report: Warner 
Music Group, "Resuming Coverage with Buy 
Rating," dated September 22,2006 
[Withheld] 
Deutsche Bank Research Report: EM1 
Group, "Going Digital - Upgrading to Buy," 
dated April 4,2005 [Withheld] 
Goldman Sachs Research Report: Warner 
Music group, "Outlook: Increasing 3QFY06 
revenue and EBITDA by 4% and 6%," dated 
July 16,2006 [Withheld] 
Goldman Sachs Research Report: "DQ05 
First Take - Thesis in-Tact as Digital is 
Replacing Physical and Mix is Increasing 
Margins," dated February 14,2006 
[Withheld.] 
Lehman Brothers Research Report: Warner 
Music Group, "Change of earnings forecast - 
F4Q06," dated October 18,2006 [Withheld] 
Lehman Brothers Research Report: EM1 
Group, "Encouraging Schedule, Though Deal 
Key," dated May 24, 2006 [Withheld] 
Memll Lynch Research Report: Warner 
Music Group, "Back to Fundamentals," dated 
July 27, 2006 [Withheld.] 
Memll Lynch Research Report: EM1 Group, 
"Merger Upside Largely Priced In," dated 
April 26,2006 [Withheld] 
Morgan Stanley Research Report: EMI, 
"Upside case stretched," dated November 9, 
2006 [Withheld] 
Morgan Stanley Research Report: Warner 
Music Group, "EM1 bid Makes Long-Term 
Cost Cuts Look Credible," dated May 17, 
2006 [Withheld] 
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Description 

Morgan Stanley Research Report: Warner 
Music Group, "Lowered Digital Forecasts 
Don't Justify a Premium: Going to 
Underweight-V," dated January 27,2006 
[Withheld] 
Pali Capital, Inc. Research Report: Warner 
Music Group, "Reversing Industry view - 
Initiate with BUY Rating & $25 Price 
Target," dated March 2,2006 [Withheld] 
Soleil Media Metrics Research Report: 
Warner Music Group, "4Q earnings preview 
+ updated models & valuations," dated 
September 29,2006 [Withheld] 
Soleil Media Metrics Research Report: Music 
Industry Review, dated May 3 1,2005 
[Withheld] 
Music & Copyright: Issue No. 318, April 12, 
2006 
Reserved 

"Silver Bells," written by Jay Livingston and 
Ray Evans, recorded by Bing Crosby and 
Rosemary Clooney 
"Silver Bells," written by Jay Livingston and 
\ 
"Silver Bells," written by Jay Livingston and 
Ray Evans, recorded by Kenny Chesney 
"Without Me," written by Jeff Bass, Kevin 
Bell, and Marshall Mathers, et al., recorded 
by Eminem 
"Are You Gonna Be My Girl," written by 
Nic Cester, recorded by Jet 
"Get the Party Started," written by Linda 
Perry, recorded by Pink 
"Isn't It Romantic," written by Richard 
Rodgers and Lorenz Hart, recorded by Me1 
Torme 
"Isn't It Romantic," written by Richard 
Rodgers and Lorenz Hart, recorded by Steve 
Tyrell 
"Nearness of You," written by Hoagy 
Carmichael and Ned Washington, recorded 
by Me1 Torme 

Ex. No. 

CO 0967 

CO 0968 

CO 0969 

CO 0970 

CO 0971 

CO 0972 
to 

CO 1000 
CO 1001 

CO 1002 

CO 1003 

Sponsored By 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Helen Murphy 

Irwin Robinson 

Irwin Robinson 

- 
Irwin Robinson 

CO 1004 

CO 1005 

CO 1006 

CO 1007 

CO 1008 

CO 1009 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 

Irwin Robinson 
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Description 

"Nearness of You," written by Hoagy 
Carmichael and Ned Washington, recorded 
by Norah Jones 
"You are my Sunshine," written by Jimmy 
Davis and Charles Mitchell, recorded by 
Gene Autry 
"You are my Sunshine," written by Jimmy 
Davis and Charles Mitchell, recorded by 
Johnny Cash 

Ex. No. 

CO 1010 

CO 101 1 

CO 1012 

Sponsored By 

Irwin Robinson 

Ralph Peer I1 

Ralph Peer I1 

CO 1013 "That'll Be the Day," written by Buddy 
Holly, Norman Petty, and Jerry Allison, 

CO 1014 

CO 1015 

CO 1016 

CO 1017 

CO 1018 

CO 1019 

CO 1020 

CO 1021 

CO 1022 

CO 1023 

Ralph Peer I1 

Ralph Peer I1 

Ralph Peer I1 

Ralph Peer I1 

Ralph Peer I1 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

Nicholas Firth 

\ 
"Georgia on my Mind," written by Stuart 
Gorrell and Hoagy Carmichael, recorded by 
Louis Armstrong 
"Georgia on my Mind," written by Stuart 
Gorrell and Hoagy Carmichael, recorded by 
Billie Holiday 
"Georgia on my Mind," written by Stuart 
Gorrell and Hoagy Carmichael, recorded by 
Ray Charles 
"Georgia on my Mind," written by Stuart 
Gorrell and Hoagy Carmichael, recorded by 
The Band 
"Walk Like an Egyptian," written by Liam 
Sternberg, recorded by The Bangles 
"What a Difference a Day Makes," written 
by Stanley Adams, recorded by Dinah 
Washington 
"What a Difference a Day Makes," written 
by Stanley Adams, recorded by Frank Sinatra 
"What a Difference a Day Makes," written 
by Stanley Adarns, recorded by Diana Ross 
"Et Maintenant" ("What Now My Love"), 
written by Gilbert BCcaud, recorded by 
Gilbert BCcaud 
"What Now My Love," written by Gilbert 

CO 1024 Nicholas Firth "What Now My Love", written by Gilbert 

CO 1025 Bob Doyle "Standing Outside the Fire," written by Jenny 
Yates and Garth Brooks, recorded by Garth 
Brooks 
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Ex. No. 

CO 1026 

CO 1027 

CO 1028 

CO 1029 

CO 1030 

CO 1031 

CO 1032 

CO 1033 

CO 1034 

CO 1035 

CO 1036 

CO 1037 

CO 1038 

CO 1039 

CO 1040 

CO 1041 

CO 1042 

CO 1043 

CO 1044 

CO 1045 

Sponsored By 

Bob Doyle 

Bob Doyle 

Bob Doyle 

Rick Carnes 

Rick Carnes 

Steve Bogard 

Steve Bogard 

Steve Bogard 

Steve Bogard 

Jud Friedman 

Jud Friedman 

Maia Sharp 

Maia Sharp 

Maia Sharp 

Phil Galdston 

Phil Galdston 

Victoria Shaw 

Victoria Shaw 

Victoria Shaw 

Victoria Shaw 

Description 

"Fast Cars and Freedom," written by Neil 
Thrasher, recorded by Rascal Flatts 
"I Don't Know What She Said," written by 
Lane Turner, recorded by Blaine Larsen 
"The Fool," written by Marla Cannon, Gene 
Ellswirth, Charlie Stefl, recorded by Lee Ann 
Womack 
"Longneck Bottle," written by Rick Carnes, 
recorded by Garth Brooks 
I Can't Even Get the Blues No More, written 
by Rick Carnes, recorded by Reba McEntire 
"Every Mile a Memory," written by Steve 
Bogard, recorded by Dierks Bentley 
"Carrying Your Love with Me," (demo 
recording) written by Steve Bogard, recorded 
by George Strait 
"Carrying Your Love with Me," written by 
Steve Bogard, recorded by George Strait 
"There You Have It," written by Steve 
Bogard, recorded by BlaclcHawk 
"Run To You," written by Jud Friedman, 
recorded by Whitney Houston 
"I Don't Have the Heart," written by Jud 
Friedman, recorded by James Ingram 
"A Home," written by Maia Sharp, recorded 
by The Dixie Chicks 
"I Don't Want Anything to Change," written 
by Maia Sharp, recorded by Bonnie Raitt 
"The Bed I Made," written by Maia Sharp, 
recorded by Bonnie Raitt 
"Save the Best for Last," written by Phil 
Galdston, recorded by Vanessa Williams 
"The Sweetest Days," written by Phil 
Galdston, recorded by Vanessa Williams 
"The River," written by Victoria Shaw, 
recorded by Garth Brooks 
"I Love the Way You Love Me," written by 
Victoria Shaw, recorded by John Michael 
Montgomery 
"Nobody Wants to be Lonely," written by ~ 
"Too Busy Being in Love," written by 
Victoria Shaw, recorded by Doug Stone 
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Ex. No. Sponsored By Description 
- 

CO 1046 

CO 1047 

CO 1048 

Stephen Paulus 

Stephen Paulus 

Stephen Paulus 

"The Three Hermits - Scene One," written 
by Stephen Paulus, recorded by The Saint 
Paul Sinfonietta 
"The Three Hermits - Scene Two," written 
by Stephen Paulus, recorded by The Saint 
Paul Sinfonietta 
"The Three Hermits - Scene Three," written 
by Stephen Paulus,,recorded by The Saint 
Paul Sinfonietta 
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C 
Effective: [See Text Amendments] 

Code of Federal Regulations Currentness 
Title 37. Patents, Trademarks, and Copyrights 

Chapter 11. Copyright Office, Library of 
Congress 
"I Subchavter B. Copyright Arbitration 
Royalty Panel Rules and Procedures (Refs & 
Annos') 

% Part 255. Adjustment of Royalty Payable 
Under Compulsory License for Making and 
Distributing Phonorecords (Refs & Amos) 

4 8  255.3 Adjustment of royalty rate. 

(a) For every phonorecord made and distributed on 
or after January 1, 1983, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 4.25 cents, or 0.8 cent per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to further adjustment pursuant to 
paragraphs (b) through (m) of this section. 

(b) For every phonorecord made and distributed on or 
after July 1, 1984, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 4.5 cents, or 0.85 cent per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to further adjustment pursuant to 
paragraphs (c) through (m) of this section. 

(c) For every phonorecord made and distributed on or 
after January 1, 1986, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 5.0 cents, or 0.95 cent per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to further adjustment pursuant to 
paragraphs (d) through (m) of this section. 

(d) For every phonorecord made and distributed on or 
after January 1, 1988, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 5.25 cents, or 1.0 cent per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to M e r  adjustment pursuant to 
paragraphs (e) through (m) of this section. 

(e) For every phonorecord made and distributed on or 
after January 1, 1990, the royalty rate payable with 

respect to each work embodied in the phonorecord 
shall be either 5.7 cents, or 1.1 cents per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to W e r  adjustment pursuant to 
paragraphs ( f )  through (m) of this section. 

( f )  For every phonorecord made and distributed on or 
after January 1, 1992, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 6.25 cents, or 1.2 cents per minute of 
playing time or fiaction thereof, whichever amount is 
larger, subject to further adjustment pursuant to 
paragraphs (g) through (m) of this section. 

(g) For every phonorecord made and distributed on or 
afier January 1, 1994, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 6.6 cents, or 1.25 cents per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to further adjustment pursuant to 
paragraphs (h) through (m) of this section. 

(h) For every phonorecord made and distributed on or 
after January 1, 1996, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 6.95 cents, or 1.3 cents per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to W e r  adjustment pursuant to 
paragraphs (i) through (m) of this section. 

(i) For every phonorecord made and distributed on or 
after January 1, 1998, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 7.1 cents, or 1.35 cents per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to further adjustment pursuant to 
paragraphs (j) through (m) of this section. 

(j) For every phonorecord made and distributed on or 
after January 1, 2000, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 7.55 cents, or 1.45 cents per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to fix-ther adjustment pursuant to 
paragraphs (k) through (m) of this section. 

(k) For every phonorecord made and distributed on or 
after January 1, 2002, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 8.0 cents, or 1.55 cents per minute of 
playing time or fraction thereof, whichever amount is 

O 2006 ThomsonlWest. No Claim to Orig. U.S. Govt. Works. 
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larger, subject to Wher  adjustment pursuant to 
paragraphs (1) through (m) of this section. 

(1) For every phonorecord made and distributed on or 
after January 1, 2004, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 8.5 cents, or 1.65 cents per minute of 
playing time or fraction thereof, whichever amount is 
larger, subject to further adjustment pursuant to 
paragraph (m) of this section. 

(m) For every phonorecord made and distributed on 
or after January 1,2006, the royalty rate payable with 
respect to each work embodied in the phonorecord 
shall be either 9.1 cents, or 1.75 cents per minute of 
playing time or fraction thereof, whichever amount is 
larger. 

r46 FR 62268, Dec. 23,1981; 52 FR 22637, June 15, 
1987; 52 FR 23546, June 23, 1987; 52 FR 4171 1, 
Oct. 30, 1987; 54 FR 46066, Nov. 1, 1989; 56 FR, 
56157, Nov. 1, 1991; 58 FR 58283, NOV. 1, 1993; 
58 FR 60787, Nov. 18, 1993; 59 FR 23993, May 9, 
1994; 59 FR 33201, June 28, 1994; 60 FR 8198, 
Feb. 13, 1995; 60 FR 34 169, June 30, 1995; 60 FR 
55459, Nov. 1,1995; 63 FR 7289, Feb. 13,19981 

SOURCE: 46 FR 891, Jan. 5, 1981; 58 FR 67691, 
Dec. 22, 1993; 59 FR 23981, May 9, 1994; 59 FR 
23993, May 9, 1994, unless otherwise noted. 

AUTHORITY: 17 U.S.C. 801fi)(l) and 803. 

37 C. F. R § 255.3,37 CFR § 255.3 

Current through November 16,2006; 71 FR 66693 

Copr. 0 2006 ThornsodWest 

END OF DOCUMENT 
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PROPOSED RULES 

LIBRARY OF CONGRESS 

Copyright Office 

37 CFR Part 255 

[Docket No. RM 2000-7Al 

Mechanical and Digital Phonorecord Delivery Compulsory License 

Friday, December 14, 2001 

*64783 AGENCY: Copyright Office, Library of Congress. 

ACTION: Request for comment. 

SUMMARY: The Recording Industry of America, Inc. ("RIAA") , the National Music 
Publishers Association, Inc. ( "NMPA") , and The Harry Fox Agency, Inc. ("HFAU1) , 
have submitted a joint statement to the Copyright Office to advise the Office of 
certain developments relevant to the Copyright Office's Notice of Inquiry 
regarding the interpretation and application of the mechanical and digital 
phonorecord compulsory license, 17 U.S.C. 115, to certain digital music services. 
The Copyright Office requests additional public comment on its Notice of Inquiry 
in light of the RIAA/NMPA/HFA agreement filed in this proceeding. 

DATES: Comments are due no later than January 28, 2002. Reply comments are due 
February 27, 2002. 

ADDRESSES: If sent by mail, an original and ten copies of comments and reply 
comments should be addressed to: Office of the Copyright General Counsel, P.O. Box 
70977, Southwest Station, Washington, DC 20024. If hand delivered, an original 
and ten copies should be brought to: Office of the Copyright General Counsel, 
James Madison Memorial Building, Room LM-403, First and Independence Avenue, SE., 
Washington, DC 20540. 

FOR FURTHER INFORMATION CONTACT: David 0. Carson, General Counsel, or Tanya M. 
Sandros, Senior Attorney, Copyright Arbitration Royalty Panels, P.O. Box 70977, 
Southwest Station, Washington, DC 20024. Telephone: (202) 707-8380. Tel.efax: 
(202) 252-3423. 

SUPPLEMENTARY INFORMATION: On March 9, 2001, the Copyright Office published a 

2006 ~homson/West. No Claim to Orig. U.S. Govt. Works 
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Notice of Inquiry requesting comments from the public concerning the 
interpretation and application of the copyright laws to certain kinds of digital 
transmissions of prerecorded musical works. 66 FR 14099 (March 9, 2001). Since 
that time, the Recording Industry of America, Inc. (I1RIAA"), the National Music 
Publishers Association ("NMPA") and The Harry Fox Agency, Inc. (I1HFA") have 
negotiated a private agreement which concerns the application of the mechanical 
compulsory license, as set forth in the Copyright Act, 17 U.S.C. 115, to 
"On-Demand Streams" and "Limited Downloads," two services identified in the Notice 
of Inquiry. RIAA, NMPA and HFA publicly announced this agreement October 9, 2001. 

In the March 9 Notice of Inquiry, an "On-Demand Streamu1 was defined as an 
"on-demand, real-time transmission using streaming technology such as Real Audio, 
which permits users to listen to the music they want when they want and as it is 
transmitted to them1@ and a "Limited Download1@ was defined as an "on-demand 
transmission of a time-limited or other use-limited (i.e. non-permanent) download 
to a local storage device (e.g., the hard drive of the user's computer), using 
technology that causes the downloaded file to be available for listening only 
either during a limited time (e.g., a time certain or a time tied to ongoing 
subscription payments) or for a limited number of times." 66 FR at 14100. 

The Office received several comments in response to the notice of inquiry, some 
of which raised additional issues relating to section 115 of the Copyright Act (17 
U.S.C. 1151, incidental digital phonorecord deliveries, and other matters relating 
to digital transmissions of music. 

Because the RIAA/NMPA/HFA agreement concerns many of the same issues raised in 
the March 9 Notice of Inquiry, RIAA, NMPA and HFA submitted a joint statement with 
the Copyright Office on December 6, 2001, in which they explain the terms of the 
agreement and list the benefits these parties associate with the agreement. The 
parties also included a copy of the agreement as an exhibit to the filing. The 
joint statement and the accompanying exhibits are posted on our website at: 
http://www.loc.gov/copyright/carp/l0-5agreement.pdf. 

The Copyright Office recognizes that the RIAA/NMPA/HFA agreement is a significant 
development that may affect the Officels inquiry into digital transmissions of 
music. Consequently, the Copyright Office invites comment from the public on the 
effect of the RIAA/NMPA/HFA agreement on the issues identified in the Notice of 
Inquiry. Comments are due no later than January 28, 2002. Reply comments are due 
February 27, 2002. 

Dated: December 11, 2001. 

David 0. Carson, 

General Counsel. 

[FR Doc. 01-30931 Filed 12-13-01; 8:45 am] 
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COPYRIGHT OFFICE 
LIBRARY OF CONGRESS 

Washington, D.C. 

. . ' I 

In the Matter of 
1 

. 1  . . . . . . .  
. . .  

. . 
. . . . .  . . .  . . 

Mechanical and Digital Phonorecord ) . Docket NO. RM 2000-7 . . . . 
... ' ) '  , . .  Delivery Compulsory License . I . . . . 

c . . .  . . .  
. . 

. - . I. ' . .  , .  . . .  . . . 

' JOINT STATEMENT OF 
THE RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC., 

NATIONAL MUSIC.PUBLISHERS~ ASSOCIATION, INC. 
THE HARRY FOX AGE= INC, 

-J 

The ~ e c o r d i n ~  Industry Association of America, hc .  ("RIAA''), the ~at ional  Music 

i. Publishers' Association, Inc. ("Nh4PA") and The Harry Fox Agency, Inc. ('%FA9'; and 

collectively with EUAA and M A ,  the "Parties") submit this joint statement to advise the 

Copyright Office of certain developments relevant to its Notice of Inquiry (''Nor') regarding 

the application of the mechanical compulsory license of 17 U.S.C. 3 1 15 to certain digital . 

music services. 

Specifically, on October 9,2001, the Parties announced an agreement among them 

concerning the mechanical licensing of musical works for new subscription services on the 

Internet (the "Agreement"). A copy of the Agreement is attached as Exhibit A. We briefly 

describe the Agreement and ce& of its benefits below. . 

BACKGROUND 

RIAA is the trade group that represents the U.S. recording industry. Its member . 

record companies create, manufacture and/or - .  distribute approximately 90% of all lggitimate 

sound recordings produced and sold in the United States and comprise thi mostvibrant.. . . . . . . . .  



national music industry in the world. They also,have authorized the useof their recorded . . 

. music in digital music services. t 
-I 

NMPA, founded in 19 17, works to protect and advance the interests of the music 

publishing industry. With over 800 members, N M ~ A  represents the mbstimportant and 

influential music publishing firms throughout the United States. HFA, the licensing afiliate 

. of NMPA, provides an information source, clearing house and monitoring service for 

licehsing musical copyrights, and acts as licensing agent for more than 27,000 music 

publisher-principals, who in turn represent the interests of more than 164000 songwriters. 

As contemplated by the Office's Notice of Initiation of Negotiation Period, 64 Fed. 

Reg: 38,861 (July 20, 1999), and the relevant &utory prb~sions, 17 U.S.C. $5 115(c)(3)@), 
. . 

(C), Q, the Parties have been negotiating terms and rates of royalty payments for digital 
.< 

phonorecord deliveries made wder the mechanical compulsory license provisions of 17 

U.S.C. $ 115. Because of differences concerning certain legal and procedural questions 

implicated by the licensing of musical works for use in such services, it took some time for. 
. . 

these negotiations to bear fruit. With these differences nbw resolved, the Parties have 

established a framework for licensing subscription services offering "On-Demand Streams" 

; andlor "Limited a own loads;" which will facilitate the immediate launch of licensed services 

that will offer consukers a broad array of musical works and diverse methods of electronic 
. . 

. . 
music delivery. 

, 

The Agreement itself will assist RIAA members ininaking music available to 

consumers thrgugh subscription services on a prompt and widespread basis. Moreover, it is 

HFA's intention to make licenses widely and directly available to any service that is willing to 
. . 

adopt this framework or to negotiate a mutually agreeable alternative. The Agreement also 



aims at simpliyng and expediting the mechanical rights licensing process. Whether a service 

obtains its licenses through an RIAA member or directly from HFA, t q  Agreement assures 
l- 

. that an entity seeking to offer legitimate services will have the opportunity.to obtain the 
.. ' 

. . 

I .-: - 
appropriate licenses promptly and through prockdures that .are not burde'nsbme. . . B y  resolving 

disagreements over the nature and scope of the licenses needed by services and providing a 

streamlined process for obtaining the necessary licenses, the Agreement also fosters 

competition h t h e  nascent online music marketplace. 

In the following paragraphs-we describe in general terms certain key provisions of the 

Agreement. ."- 
. . . . 

. . .  

at Type of Serv ces Are Covered? The Agreement applies to subscription digital 

music services that include among their offerings "On-Demand Streams" andlor "Limited 

Downloads" (collectively, "Covered Servjces"). An "On-Demand Stream" is an ondemand, 

real-time transmission of a song to a consumer who requests that song using streaming . 

technology, such as Real Audio or Windows Media Audio. A "Limited Download" is a 

download that can be played for a limited period of time or a limited nukber of plays. (Agt. 

o Is Covered? Under the Agreement, a mechanica1,license. pursuant to 17 U.S.C. 

115 for On-Demand Streams and Limited Downloads made through Covered Services is 

available through HFA to all RlAA member companies and to any digital music service'that 

is majority owned by one or more RIAA members. As provided by 17 U.S.C. 5 1 1 s(c)(~)(A), 

the rights under a lice-e extend to any' Covered Service operated by the licensee and can be 

extended to any Covered Service authorized by the licensee to make On-Demand Streams 

andlor Limited a own loads of a licensed musical work (Agt. Art. 1.) In addition, NMPA and 
. 



HFA havepubliclystated that it is their policy to license not only RIAA members but also 

other digitalmusic services that wish to negotiate comparable agreemetts. (h, a, Music 
> 

Publishers Support Landmark Accord with Record Industry For Launch of Internqt 

i 
Subscription Services (November 27,200 l), available at,. 

http://www.nmpa.orglpr/internet~subscription.htm~) 

at R ~ ~ h t s  Are Included? A mechanical license obtained under the Agreement 

includes all reproduction and distribution rights for delivery of On-Demand Streams and 

Limited Downloads through Covered Services. The Agreement & n h s  that a niechanical 

license for these services includes the right to make server copies, buffer copies and other 

related copies used in the operationof Covered Services. The ~greement 'also includes a 

royalty-fkee cross license for On-Demand Streams of promotional excerpts of sound 
w 

recordings and musical works. A license does not include performance rights, which are 

licensable separately through performing rights organizations such as ASCAP, BMI and 

SESAC. (Agt. Art. 2.) 

? The Agreement streamlines procedures for 

obtaining licenses through HFA. In particular, an electronic ''bulk" licensing process should 
J 

allow licensees to o b t h  large numbers of licenses very quickly, To facilitate the expeditious 

launch of services, licenses c k  be requested at once and will be retroactive to the date of 

request. Works will be licensed in their entirety. That means that if multiple publishers co- 

own the copyright in a particular song, HFA will license use'of the song if it represents any 

, one of them, with no need to obtain mechanical licenses for the same song from the other co- 

owners. The licensee, however, is;equired to piy directly to any co-owner not represented by 

HFA that co-owner's share of the royalties. As always, the authority of HFA to license a 



particular song on behalf of a music pubIisher is subject to the approval of the publisher. 

HFA also will attempt to arrange licenses of songs where it does not r e e n t  any of the 

. copyright owners, subject to such owner's authorization of KFA to conchde su'cblicenses. 

L 
. mAgreement is nonexclusive in every respect: .., 

Record companies and Internet music services are free to obtain compulsory 
licenses other than through HFA by serving notices of intention directly on 
copyright owners or filii~g them in the Copyright Office. 

J 

While record companies may authorize Internet music services to distribute . 
- phonorecords of licensed musical works online, p u r s ~ t  to Section 1 15(c)(3)(A) 

of the copyright Act, Internet music servica are also free to obtain licenses 

:? 
directly from HFA or individual music publishers. (Agt. Art. 3.) 

Does VAereement a Royalty Ratg? The Agreement does not include 

specific royalty rates for On-Demand Streams and Limited Downloads made through Covered 

services. The Parties have committed to negotiate those rates pursuant to 17 U.S.C. 

$3 ll5(c)(3)(B), (c) and (F), which provide that copyright owners and persons entitled to 

obtain a compulsory license "may negotiate and agree upon the terms and rates of royalty 

... payments under [the compuIsory license] and may designate common agents to negotiate, 

agree to, pay or receive such royalty payment.." We'hope to submit such rates to the Office 

for e p t i o n  pursuapt to 37 C.F.R. g' 15 1 .63~) .  If the negotiations are not successll the 
> ' 

applicable rate shail be determined by a copyright arbitration mydG panel ("CARP"'), 

pursuant to 17 l3:S.C. $$ 1 15(c)(3)@) and 0. (A@. Art; 5.) 

. . of a -w Are P u b l l s f i e r s ?  

RIAA has paidlIFA a nonrehde le  advaxice pawent of $1 million. If the staktory royalty 

rate is not set'within two years, FUAA will pay HFA fuaher advances of $62,500 per month 

(subject to adjustment in certain circumstances and to the right of RIAA or particular 
. . .  

members to opt out pf the Agreement). The advances are recoupable and may be applied to ' a 



any amount. owed by any participating Iicensee under mechanical licenses issued by HFA for 
. . 

On-De-d Streams and LimitedDownloads made thmugh~ovend Services. (Agt. 4.) 
. . 1 . . . . 

J%&Are the Accountlne and P a m t  P r o c e b s  Undeli the Ace- 
. . 

, ' ? Licensees . 

will accdunt to,HFA on a iuartkrly basis beginning with the issuance of a license. Upon the 
. . 

final determination of the applicable statutory royalty rates, licensees will pay for their past 

activities (to the extent not covered by the advance) and thereafter accokt and pay quarterly. 

Quarterly reports will include certain specified usage information and certain other 

. information that may be requested by HFA. (Agt. Art. 6.) 

at Are the L e e a W e s  Resolved bv -?- The Agreement confirms the 
. . .  

Parties' mutual understanding of certainprinciples of current, copyright law that provide the 

underpinnings for the licensing process contemplated by the Agreement. Specifically, it is 

agreed that (1) the process of making On-Demand Streams and of making Limited Downloads 

through Covered Services (fiom the making of server copies to the transmission and local 

storage of the stream or download), viewed in its entirety, involves the making and 

distribution of a "digital phonorecord delivery" or "DPD"; (2) a compulsory license is 
' .  

available under 17 U.S.C. 5 115 for On-Demand Streams and Limited Downloads made 

through Covered Services; and (3) @o-style and other non-interactive webcahg  that 

would qualifil for a statutory license under 17 U.S.C., 5 114(d)(2) does not involve the making 
5 

or distribution of a D P D , ' ~ ~  thus does not require a mechanical license.' (Agt 5 8.1.) 

' Because the Parties believed that record companies and music publishers and certain of their 
subsidiaries should not be able to benefit fiom the Agreement while challenging it in an 
adversarial proceeding, the Parties agreed not to advocate contrary positions in certain 
contexts. 



BENFgTS OF THE AGREEM1;'m 

' ,The Parties believe that this Agreement is an important milestone in the development 

of the online music marketplace that will give consumers access to more and better online 
t 

misiE options, sooner. The Agreement has many benefits: 

The Agreement will facilitate the immediate launch of licensed music services that will 
offer consumers a broad array of musical works and diverse methods of elecQonic music 
delivery. The Parties anticipate-that On-Demand Streams and,Limited Downloads will 
take their placein the digital music marketplace alongside full downloads (for which 
compulsory licenses are already available at the current statutory mechanical rate). Music 

2 service providers may choose to offer some or all of these services to their iubscribers. 
The Agreement assures that an entity seeking to offer legitimate services across this range 
of options will have the opportuni'ty to obtain the appropriate licenses promptly and 
through procedures that are not burdensome. 

0' The Agreement will assist both record companies and Internet music services in launching 

.J subscription services on the Internet. The Agreement is none~clusive,~so Internet music 

-2 

services mil have the option of obtaining licenses directly h m  HFA or individual 
publishers, or seeking authorization from record companies that take licenses under the 
Agreement. 

The Agreement resolves the Parties' qfferences over legal aspects of licensing musical 
works for certain online services. The Agreement will thus allow the Parties more 
productively to pursue negotiation of terms and rates of royalty payments. 

The Agreement confirms the parties' belief that the compulsory mechanical license 
provisions of the Copyright Act provide broad access to musical works for recording and 
distribution, including online distribution. 

It is clkx that server copies will be Iicensed under the Agreement. Having ready access to 
licenses that include the right to make server copies will be particularly reassuring for 
companies seeking to launch services. 

The Agreement simplifies and expedites the process for licensing mechanical rights for 
Covered Services. Some newcomers to the music industry have complained about 

. "complexity" in music rights licensing. The Agreement aims at sirnplifjing and 
expediting the mechanical rights licensing process. It provkles for electronic "bulk" 

. licensing to allow companies to obtain mechanical licenses very quickly. ,The procedures 
will allow a potential licensee to request licenses for multiple titles at the same tirne. To 
facilitate the launch of services, licenses issued will be retroactive to the date of request. 
Moreover, for musical works owned by multiple copyright owners, HFA will issue a 
license if it represents any one of those owners; subject to the licensee paying the non- 
HFA co-owner its share of the royalties directly. As a fiuther undertaking, HFA will also 



attempt to arrange liceyes for songs even when it does not represent any of the copyright 
owners, subject to its receiving authorization Etom the copyright owners to do so. 

\ - 
~ i r e s o l v i n ~  disagreements over the nature and scope of the licenses needed by services 

. and providing a streamlined process for obtaining the n k e s ~  licenses, the Agreement ' 

f a s t 9  competition in the nascent online music marketplace. NMPA and HFA have 
pZlblicly stated that it is their policy to License not only RiAA memb& but also other . 

- digital music services that wish to negotiate c~m~arablk~agreements, and NMPA and HFA 
recently announced tbat they have entered into such an agreement with L;isten.com. This 

- 

offer should make it easier'for new services to enter the online music marketplace, thus 
promoting competition in that market. 

i 

The Agreement pmvides a framework to establish fair royalty rates, thereby encouraging 
songwriting by provividing for the payment of a fair royalty to songwriters fdr their creative 
efforts, white ensuring that services can launch and operate in the interim. Although the 
Agreement does not establish a rdyalty rate for On-Demand Streams or Limited . 
Downlo@, the parties have cdu&tted tb engage in good f&th negotiations to arrive at 
such a rate (or rates). If negotiations fail, an ipplicable rate (or rates) bill be established 
by a CARP convened by the Copyright Office. ' In the ihterim, however, the Agreement 
allows licensees to launch their services now and pay the myalties due on a retroactive 
basis once rates are established. . -7- 

The Agreement represents the type of marketplace solution that Congress has urged to 
L.1 resolve these business and legal issues. 
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- T h e  Partis are excited about the &bp$rtunity that . .di&al:music . .  ,servic& present as' a 

. . . . . .  . . . . . . .  . . .  
. . . . . . . . 

, . 
. . 

new outlet for thedistibuti.6nof musi&md . . .  cormnitted to pmmotiog the expeditious 
. . .  . . . . . . ,  

. . .  . . . . . . . . . , .. ~. . 

1-h oTs~~h.servica.  The . . . .  Parties hapi that . . .  the Office finds . thisinfomation . about' the ' .  : 
. - . . 

. . . . .  
. . . . 

~greementhil~.ful& i t  considers . . the . issues . . . raised in:the NOI.. . .:: . . . .  .-: . . . .  ' . . . .  
, 

. . . . . . 
. . 

~ated :  Decernber6,2001 . . .  . . . . . . . .  
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Of Counsel: 

Charles J. Sanders 
National Music Publishers' Association, Inc. 
475 Park Avenue South 
29"' Floor 
New York, New York 10016 

Jacqueline Charlesworth 
Senior Vice President and General Counsel 
The Iiarry Fox Agency, Inc. 
7 11 Third Avenue 
New York, New York 10017 



Agreement 

This agreement (the "Agreementf'), dated as of October 5,2001 ("Effective Datc"), is 
made by and between the Recoding Industry Association of America, Inc. ("RIAA"), on thc one 
hand, and National Music Publishers' Association, Inc. ("NMPA") and The Harry Fox Agency, 
hc. ("HFA"), on the other (all of the foregoing collectively referred to as thc "Parties"). 

WHEREAS, record colnpanies desire to offer to consumers, or authorize others to 
provide to consumers, certain digital music services that provide On-Demand Shams and 
Limited Downloads (as defined below); 

WHEREAS, music publishers desire to make their copyrighted musical works widely 
available to consumers by licensing such services; 

WHHREAS, while the Parties bave differed concerning certain legal and pcocedutal 
questions implicated by the licensing of musical works for use in such services, mrd 
companies have always believed that musical work copyright owners should receive for the we 
of musical works in digital music saxices a fik royalty that reasonably reflects the value of the 
use of those works, hespective of the particular rights of the copyright owner applicable to that 
use, and music publishers have always b e l i d  that their copyrighted works should be made 
available through such services for fair compensation; 

S4HBReAS, there has been Litigation concerning the use of musical works in digital 
music services; the U.S. Copyright Office has issued a Notice of Inquiry whether to conduct a 
rut- conceinhg b legal status of On-'Demmd Streams and Limited Downloads; the U.S. 
Copyrigllt Office has issued a report pu~sumt to Section 104 of the Digital Millennium 
Copyright Act addrasing certain issues relating to stmdng; and certain m r d  compablables may 
prefix to make business decisions concerning the launch of Cowed Services (as defined below) 
with greater a$slnmce concerniflg the legal status of such s e ~ c e s ;  

WHEREAS, the Parties desire to avoid the uncerbinty and exp- of litigation 
concaning the use of copyrighted musical w o k  by Covered Services, and to provide assurance 
to mod companies and othm seeking to offer such s m ' &  to coosumcrs; 

WHHREAS, Section 1 15(c)(3) of the U.S. Copyright Act &th'o~y01~~1tary 
negotiations for detamining royalty rates and tcrmr. undex the mechanical compulsory license; 
and 

WHEREAS, in settlement of their d i i e r e ~ e s  and to facilitate the expeditious and 
widespread launch of digital music d c e s ,  the P&& have reached this Agreement with 
respect to terms pursuant to which W meplbtr record companies maY obtain Ucemes to make 
and authorize On-mirid Streams and Limited Liownloads of musical w o h  in Cowed 
Services; 

NOW, THE!REpORE, pursuant to 17 U.S.C. 9 l lS(o)(3), and in consiMon of the 
mutual.pmmises contained in this Agreement and'foi other good anit valuable consideration, the 

.. . 



adequacy and suficiency of which are hereby acknowledged, the Parties hereby agree as 
follows: .. 

1. Covered Servica. Any mcmber of RIPLA that seeks to use, or authorize the use of, a 
copyrighted musical work for which an HFA publisher-principal has the right to grant the rights 
that are the subject matter of this Agreement in connection with the operation of one or more 
Covered Services may obtain through HFA on behalf of such HFA publisher-principal a 
mechanical license ("License") to make On-Demand Streams and Limited Dodoads  of the 
work thxuugh Covered Services, though to the end user, including by making server and related 
reproductions of the work used in the operation of Coved Services. 

1.1. "overed S~MC~'' means a service that ~ffer6 (but the offerings of which are 
not necessarily limited to) On-Demand Streams andlor Limited Downloads of sound recordings 
of musical works fiom servers located within the United States (including the territories and 
possessions thereof), where the basio charge to users far the service is a &g subscription 
h (in contrast to the basic charge being a per-download, per-play or per-song fee), including 
any use of such a service on a limited basis without charge t6 usen in order to promote the 
r;ubscription senrice. 

1.2. "Wernand Stream" m a s  ah on-demand, real-time digital transmission of 
a sound recording of a single musical work to allow a user to listen to a particular sound 
rmrdhg chosen by the user at a time chosen by the user, using streaming technology, which 
may include but is not limited to Real Audio or Windows Media Audio, that is configured by the 
provider of the Covered Service in a manner designed so that such transmission will not result in 
a substantially complete reproduction of a sound recording being made on a lo'cal storage device 
(e.g., the hard'drive of the user's computer or a portable device) so hat such reproduction is 
available for listenitlg other than at substantially the time of the transmission. ' 

1.3. "Limited Download" means a digital transmission of a time-limited or other 
use-limited download of a sound recording of a single musical work to a local storage device 
(e.g., the hard drive of the user's camputer or a portable device), using technology designed to 
cause the downloaded file to be a~aiIable for Iistening only either (I) during a Iirnited time (e.g., 
a time certain or a time tied to ongoing subscription payments) not to extend more than thirty 
(30) days beyond the expiration of the user's subscription, or (2) for a limited number of times 
not to exceed tweIve (12) times after the expiration of the user's subscription, 

1.4. Any member of RIM that obtains a License hereunder is referred to herein 
as a "Participating RIAA Member." Any member of NMPA or HFA publisher-principal that 
grants a License andfor amepts a portion of an Advance Payment hereunds is referred to herein 
as a ''P~articipating NMPA/HFA Publisher." The t h s  'Tarticipating RZAA Member*' and 
"Participating NMPA/HFA Publishcr" arc limitcd to such eatities and their majori tyawned 
subsidiaries. 

1.5. Any digital music service tb~t is majority owned by one or more RIAA 
members in the aggregate shall be entitled directly to obtain a License hereunder, and so shall be 
treated as a "member of RIM'' for purpose of Section 3.1. If such a senice either obtains a 
License directly or is authorized under a License hereunder to make On-Demand Streams andlor 



Limited Downloads through Covered Services, such service shall be treated as a UParticipating 
RlAA Member" for all purposes of this Agreement. 

2. Covered Deliveries. 

2.1, A License with respeot to a musical work includes all reproduction, 
distribution and DPD rights necessary for Covered Services to make On-Demand Streams and 
LMted Downloads of that work, from the making of server reproductions to the transmission 
and local storage of the On-Demand Streams or Limited Dawnloads. A License does not extend 
to other transmissions made by a Covered Service or to activities not encompassed by a 
mtkhanical licanse, incIuPiling, dthaut limitation, print or display rights, rn~r~hzdising rights, 
adaptation (derivative work) rights except as provided in Section 115(a)(2) of the Copyright Act, 
rights to synchronize musical works with visual images resulting in audiovisual works, or 
karaoke rights, all of which rights are specifically reserved. The Parties agree that server 
reproductions made under a L i m e  to transmit W e m a n d  Streams or Limited Downtoads may 
be used to make transmissions other than.&-Demand Streams and Limited Downloads; 
provided that the foregoing is without prejudice to any applicable requirement, if any, fhat the 
Participating R I M  Member also obtain a license for such other transmissions made using such 
server reproductions. It is understood that tbis Agreement does not address or extend to any 
performance rights that may be implicatedby tbo m&ng of On-Demand Streams or Limited 
Downloads through 'Covered Services. 

2.2. A License includes the right to make, md there shall be no separate payment 
or accounting for, O n - D d d  Streams of Promotional Excerpts (as defined below) of sound 
recordings of musical works licensed hereunder used for promotional purposes, pwvided that the 
applicable ~ a r t i c i p a k  RIAA Member shall be deemed likewise to authorize the ~ l e v m t  
copyright owner or copyright owners ofsuch musical work (or an argmkation of copyright 
owners designated by such copyright owners as their common agent) to make On-Demand 
Streams of PromotionaI Excerpts of that sound nxording for the purpose of promoting that 
musical work without payment of any royaity. "Promotional Excerpt" is defined as a s+am 
consisting of no more than thirty (36) seconds of playing time of the sound recording of a 
musical work, or in the case of sound recordings with a playing time of more than five minutes, a 
stream that is of no more than the lesser of ten percent (10%) or sixty (60) seconds of playing 
time af the sound recordin8 of the musical work, 

3. Licensin~ Process. 

3.1. Commencing on the Effective Date, a member of EUAA may submit License 
requests in electronic form, either individually orbatched, and either for O11-Demand Streams 
andlor Limited P~wnIoads alone or in combination with other configurations, substantially in 
accordance wit4 Exhibit k Promptly after the Eff i t ive Date, during the optsut period 
described in Section 3.2, the Parties shall arrange disgussions between appropriate personnel of 
HFA and of certain iUAA members concerning clectronic licensing procedures, with the goal of 
refining and testipg.HFA's electronic licensing procedures so that they caq be used readily for 
the issuance of mechanical licenses expeditiously following the completion of such opt-out 
period, and with the goal of enhancing such procedures so that they later can be used readily by 
RIAA members to request and obtain mechanical licenses for all configbrations for which they 



desire licenses in a single request. .In addition, a member of RIAA may submit License requests 
by other means generally accepted by WA, including but not limited to SirNet (for so long as it 
i s  available), HFA's new web-based licensing system (when it becomes available), and WA's 
standard paper form (but only using paper fonns for complex License requests (e.g., requests . . 
involving medleys at samples), itt limited numb& during times when electronic licensing 
capabilities are unavaiIable, or at other times in numbers that are generally consistent with such 
RlAA member's past use of paper forms, and in any case in numbers that do not exceed what 
HFA can reasonably be expected to process under the circumstance). HFA may modify its 
license q u e s t  and license forms fmm time to time, provided that it gives reasonable notice 
thereof to R I M  and Participating RIAA Members and such modifications do not masonably 
affect the ability of Participating RIAA Members to submit license requests and obtain licenses. 
License forms may be issued electronically or in paper form, but when a Lieensee submits a 
License request in electronic firm in accordance with this Section 3.1, HFA shall, promptly after 
processing the License request, return to such Licensee an electronic file substantially m 
accordme with Exhibit A, with (1) the addition of that information indicated in Exhibit A as 
being "output" fields, (2) the addition of intormition, other than individual publisher share 
information, to mmplete an);,blank optional >fields in the request7 to the extent that such 
information is available in HFA's databases and is matched to the request in the License issuance 
process, (3) the substitution of information concerning HPA publisher-principal names where 
such information in EFA's databases is diffcrmf fiom that in the request, and (4) the aggregated 
shm of Participating NMPA/HFA Publishers. If an RIAA member submits a License request in 
accordance Fiiith this Section 3.1 but the request contains insufficient information for FFA to 
find a match for the relevant work in its databascs, HF'A will work with such RIAA member to 
provide the infomation necessary to a b l e  a License to be issued, and if such IUAA member 
resubmits such request with the necessary information and the License; can be issued, the 
provisions of Section 3.4 shall apply from the dite of the originaI request. The Parties 
acknowledge the importance t~ NMPA, HFA and music publishers of having License requests 
submitted promptly, and the importance to RlkA and record companies of having License forms 
issued promptly. The Parties shall cooperate in good f$ith to promote each of those goals. 

3.2. The authority of HFA to license any individual musical work on behalf of its 
publisher-principals is subject to the approval of the relevant publisher-principal. HFA shall not 
require its publisher-principals to opt in to this Agreement either before or after commencing to 
issue Licenses, butHFA.may establish an opt-aut period before commencing to issue Licenses, 
provided that such period ends not later than six (6) weeks following the Effective Date. If an 
HFPL publisher-principal at any time requests that HFA not issue Licenses on its behalf (eithw 
with respect to particular musical works or in general), HFA will honor that request; provided, 
however, that any such request shall not affect the validity Qr subsistence of a License issued 
prior to such request. During the optsut period described in Section 3 6 ,  HFA shall n o t e  
RIAA weekly of HFA publisher-principals that have notified HFA that they do not wish to make 
Licenses of their works available under this Agrcemcnt. Thereafkr, through December 3 1, 
2002, HFA shall notify RTkA quarterly of HFA publisher-principals that have notified HFA that 
they do not wish to make Licenses of their works available under this Agreement. 

3.3. HFA shall issue mechanical licenses for DPD configurations (including but 
not limited to Licenses under this Agreement) with respect to a musicd work in its entirety if one 
or more of its publisher-principals owns or cbntrols a partial interest in such musical work, even 
if other co-ownem of such musical work are not HFA publisher-principals, except that, pursuant 
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to Section 3.2, if all the HFA publisher-principals that own or control a partial interest in suc11 
work request.f.hat HFA not issue mechanical licenses on their behalE HFA will not issue such 
licmes. In the case of a mechanical license issued as descibed in this Section 3.3, a 
Participating RIAA Member shall pay directly to each co-owner that is not an HPA publisher- 
principal (or such wwner ' s  authorized payee) such co-owner's share of the applicable myalty 
payments under Section 6.1. 

3.4. License forms issued by HFA pursuant to this Agreement shall be retroactive 
to the date 6f the License quest made by the Participating RIAA Member on or idbr the 
EExdve Date in accordance with Sation 3.1. To the extent that the Parti~ipating R U A  
Member makes or authorizes On-Demand Streams and Limited Downloads of musical works 
pending the procasing by HFA of license f o m  in response to proper License requests 
submitted on or after the Effective Date in accordance with Section 3.1, NMPA and HPA shall 
not directly or indirectly file, encourage, aid, support, finance, contribute to, promote, or 
participate in any claim, suit, action or proceeding asserting that such activities are e g i n g .  

3.5. Subject to Section 3.3, HPA shall also accept License requests to make On- 
Demand Streams and Limited Downloads through Covered Services of musical works as to 
which no HFA publisher-principal has any ownership interest or control in whole or in part, and 
for which a Liceme is not otherwise available under this Agreement. In such a case, WA shall 
use commmially reasonable efforts to secure tlie requested Licenses from the relevant non-HFA 
publisher-principals on the same terms as apply to HFA publisher-principals under this 
Agreement. (Non-HFA publisher-principals who grant Licenses through this arrangement shall 
be ref& t6 as 'Tarticipating Independent Publishers".) In addition to any commission charged 
to the Participating Independent Publisher, HFA may charge the relevant Participating FUAA 
Member a onetime administrative fee of ninety-five dollars ($95) for each publisher that agrees 
to become a Participating Independent Publisher (it being understood that no such administrative 
fee shall be payable for any subsequent Liceyes issued on behalf of that Participating 
Indepmdent Publisher to any Participating RIAA Member), unless the Participating Independent 
Publisher also aubrizes HFA to gmt mechimica1 licenses other than Licenses under this 
~greement,'in which case no such fee shall apply. The Advance Payment described in Article 4 
may be applied to such administrati~e fee when payable by a Participating RTAA Member 
specified by RIAA, and HFA shall provide to rClAA or an independent accounting firm 
designated by RIAA sufficient infoxmation c o n d g  liabiIity for such administrative fee to 
allow reconciliation af the Advance Payments as described in Section 4.4. When HFA arranges 
Licenses from Participating Independmt Publisher$ pursuant to this Section 3.5, HFA shall 
colIect and distribute mechanical royalties to such Patticipating Independent Publisher (or othcr 
authorized payees) unless the Participating RIAA Member rcquesis to make such payments 
directly. 

3.6. It is understood that cornpiladons of data supplied by HFA in electronic form 
pursuant to Swtion 3.1, except to the extent that they consist of data provided by the relevant 
Participating RIAA Member pursuant to Section 3.1, are proprietary in nature and shall not be 
usedqby the recipient Participating RIAA Member to engage in business activities in compctition 
with HFA or for any purpose other than ta request and administer licenses issued by HFA and/or 
other licensk such Participating RlAA Member acquires with respect to the same works or othcr 
works owned or controlled by thc same copyright cwners, and shall not be disclosed by the 
recipient Participating RIAA Member to any other party except insofar as it is reasonably 
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necessary to disclose specific data relating to particular works for the purpose of requesting or 
admini~hg~licenses issued by HPA andor other licenses such Participating RIAA Member 
acquires with respect to the same works or other. works owned or controlled by the same 
copyright owners. 

3.7. Nothing in this Agreement, including but not Limited to the availabiIity of 
Licenses ar the procedures for obtaining the same, shall preclude an RIAA member or digital 
music service fiom at any time serving or filing a notice of intention to obtain a compuIsory 
license in accordance with applicable law or, 0 t h  than in Article 8, imply that any notice of 
intention so served or filed is valid or invalid, Nothing in this Agreement shall preclude any 
digital music services fiom seekin& or HPA or any of its publisher-principals h m  granting, 
direct Iicenses to digital music services, includini without limitation Covesed S e ~ c e s ,  on 
whatever t a m  might be agreed upon between the relevant parties, and it is the intentian of HFA 
to make such licenses widely available as described more Mly h a p m s  release to be issued by 
HFA. By taking Licenses pursuant to this Agreement, Participating RIAAMembers will be able 
to fa~ilitate on a prompt and widespread basis th'e availability of music over the Internet through 
Covered Stxvices. 

4. Advance P- 

4.1. Within thirty (30) days after,tSle Effective Date, RIAA, on behalf of 
Participating RLAA Members (including fhek li+mees), shall pay to HFA a non-nfhdable 
advance myalty payment'of.one million dollars ($1,000,000) in the aggregate CAdvance 
Payment"). If, by the second anniversary of the Effective Date, there bas tbea been no final non- 
appealable detemhation of myalty rates for On-Demand Streams and Limited Downloads 
through negotiation andfor a CARP proceeding, & the case may be, &hen, subject to Section 4.2, 
until such a determination, RTAA, on behalf of FaTticipating RIAA Members (including their 
l i m s ) ,  shall each month pay to HFA a supplemenmy Advance Payment of sixty-two 
thousand five-hundred dollars ($62,500) in the aggregate. 

8 

4.2. Effective at the amond ann.i$erwy of the Effective Date or any time 
thaeafh, a h m a y  terminate this Agreement won thirty (30) days advance written notice to 
NMPA and HFA, In the event W does so, alJ Lidenses previously issued d e r  this 

. 

Agreement shall terminate at the same time as this Agreement, without prejudice to the right of 
P a t t i ~ i p a t i n g ~ ~ M m b a s  thereafter to obtai~~ new licenses under 17 U.S.C. 8 115. E f f d v e  
at the second anniversary of the Effective Date or any time thereafter, any Participating RIAA 
Member may opt out of this Agreement upon thitty (30) days advame written notice to each of 
the Partics. In the event a Participating RIAA Mlknber does so, (1) the provisions of this 
Agreement thereafter shall not apply to such Participating RIAA Member except as provided in 
AI-ti~le 7, and (2) all Licenses previously issued $ such Participating RlAA Member under this 
Agreement shall tenninatc at such time, without prejudice to the right of such Participating 
R-IAA Member thereafter ta obtain new licenses under 17 U.S.C. § 115. h the case of 
termination by eithei RJAA or one or more Participating RIAA Members, (a) payments shall bc 
due in accordance with Section 6.1 for activities irnder this Agreement prior to h e  termination of 
the relevant Licenses, @) Advance Payments may be applied against such payments in 
accordance with'$ection 4.6 and (c) to the exten€ remaining, Advance Payments also may be 
applid to royalties 'duqunder new licenses fdr Oh-J3ernand Streams and Limited Downloads 
made through Covered Services, which licenses ire issued by HFA at least 0ne:yea.r after the 



.. 

relevant date of termination to the Participating RlAA Manbets whose Licenses were 
t e e d .  Ip addition, in the event a Participating RIAA Member that is one of the five "major 
record companiesyy (as that term is c=crmmonly understood, including any successors thereto and 
the subsidiaries thereof) so opts out of this Agreement, RIAAys monthly supplementary Advance 
Paymmts under Section 4.1 thereafter shall be reduced proportionately, based on the number of ? - 
major record companies at such time (e,g,, if there are then five major record companies and one 
opts out, RIAA'a monthly supplementary Advance Payments shall be reduced by twenty percent 
(20%)). In addition to the foregoing, if there is a decision of the U.S, Copyright Office or a 
court, or any new legislation, inconsistent with Sation 8.1, with the result that mechanical 
myaltiesare not required to bc paid for some or all On-Demand Streams andlor Limited 
Downloads made through Covered Services, then the amount of RIAA's monthly supplementary 
Advance Payments under Section 4.1 shall be reduced to take into account such decision or 
legislation, based on actual usage under this Agreement to date, with the exact amount of such 
reduction to be agreed upon by the Parties promptly after such decision or legislation; provided 
that if any such decision is appealed and finally reversed on appeal, the amount of W s  
monthly supplementary Advance Payments under Section 4.1 shall be restored, and RUA shall 
promptly pay to WFA the total amount by which the supplementary Advance Payment was 
reduced in the interim. 

4.3. HFA shall deposit Advance Payments into an interest-bearing bank accowt 
(with such interest being treated as part of the Advance Payment). HFA shall be fke to 
distribute the initial and supplementary Advance Payments to HFA publisher-principals in 
accordance with a reasonable and nondiscriminabry methodology based on market share, actual 
usage or a per musical work pajment (which methodology IIFA shall provide to W), as well 
as to any Participating l[lldependet~t Publishers pursuant to Section 3.5. Except insofar as it is 
m u p e d  pursuant to Sections 4.4 and/or 4.5, the Advance Payment shall be nonrefundable. 

4.4, Upon the final non-appealable determination of royalty rates for On-Demand 
Streams and Limited D~wnloads through aegotiation and/or a CARP prgceeding, as the case 
may be, the total amount of Advance Payments (including interest) shall be applied against 
undisputed amounts owed to HFA on behalf of its publisher-principals and Participating 
Independent Publishers by Participating RIAA Members under this Agreement. Such Advance 
Payments shall be applied to the accounts of individual Participating F U A  Members as 
specified by RIAA, or an independent accounting firm dedgnated by RIAA, by written notice to 
EIPA within 45 days after the date of such final non-appealable determination of royalty rates. If 
thc Advance Payments are not l l l y  recouped at such time, any remainder of the Advance 
Payments th-er shall be applied against.al1 undisputed amounts owed to HFA on behalf of 
its~publisher-principals and Participating Independent Prtblishers by Participating W 
Members identified by lUAA, under mechanical licenses issued by HFA for On-Demand 
Streams md Limited Downloads made through Covered Services (including but not limited to 
Licenses under this Agreement), until such amount is filly recouped, unless RTAA notifies HFA 
of a different allocation of the Advance Payments among the accounts of Participating RIM 
Members from time to time. HFA shalI provide to RIAA or an independent accounting fm 
designated by NAA suiXcient accounting information to allow paymcnts between RlAA and 
Participating RIAA M e b a s ,  or vice versa, as for each Participating RIAA Member 
ultimately to have paid to RTAA a net amount equal to that portion of the Advance Payments 
recouped by royalties actually owed by such Participating RIAA Member hereunder. 



4.5. At the request of HFA, wit11 RIAA's written consent, which consent shall not 
be withheld unreasonably, Advan~e Payments may be applied to other undisputed amounts (c.g., 
other rnedmicd royalties) owed by Participating RIAA Members to HFA on behalf af  its 
publisher-principals. 

5. Rovalty, The royalty rate payable under a License shall be determined through negotiation 
andlor a CARP proceeding. The applidle rate will be structured as determined through 
negotiation or by the CARP, and may mmprise separate royalty rate components for distinct 
uses of the musical work authorized by the License. The Parties shd1 meet to negotiate royalty 
rates in good faith, with the goal of concluding such negotiations promptly after the launch of 
Covered S e ~ c e s ,  and if an agreement is reached, jointly petition the U.S. Copyright Office for 
its adoption pursuant to 37 C.F.R. 8 251.63(b). NMPA reserves its right to seek interest as a part 
of such royalty rate determination, RfAA reserves its right to seek to have such royally rate 
&termination reflect any paymmb mder foreign copyrights in the case where On-Demand 
Stream or Limited Downloads are transmitted to users outside of the Wted States. Whether 
royalty rates are determined by negotiation or a CARP, and regardless of how royalty rate 
categories may be denominated, the Parties shall seek a determination of royalty rates such that it 
i s  clear which royalty rates are applicable to each of On-Demand Streams and Limited 
Downloads. 

6. kmmhg and Pa-pent. 

6.1. Beginning with the issuance of a License, a Participating RIAA Member will 
be required to account to HFA on a quarterly basis for activity under s u ~ h  License, 45 days after 
the close of each quarter, providing information compuable to that presently provided for 
physical products, and specifically including thc number of On-Demand Streams and Limited 
Downloads of each work made during such quarter. Without limitation, quarterly reports shall 
include a breakdown of On-Demand.Streams and Limited D o d o a d s  made by Covered Services 
under Licenses in the applicable quarter, by muical work and delivery method code (indicating 
On Demand-Streams andlor Limited Downloads), and including ISRC number if available, 
catalog number if available and HFA license number if available (in the same manner indicated 
by the Participating RIAA Member in its License request), and shall identiQ thc specific 
Covered Servi~es in which such On-Demand Streams and Limited Downloads were made. Each 
Participating RIAA Member shall preserve all usage and financial data that reasonably should be 
expected to be relevant, upon the determination of royalty rates, to the calculation of m yalties 
hereunder and use commercially reasonable efforts to require that each Covered Service it has 
authorized hereunder to make OnaDernand Streams and Limited Downloads does the same. 
Subject to Article 4 and Section 3.3, upon the &la1 non-appealable determination of royalty rates 
for On-Demand Streams and Limited Downloads. through negotiation andlor a CAW 
proceeding, each Participating RIAA Member sl~all make the applicable payment for all previous 
quarters then completed, ibm the launch of the applicable Covered Senices to date, within 45 
days, to be accampanied by a cumulative statement setting forth and aggregating the information 
provided in the previous quarterly reports supplied under this Agreement. Thereafter, on a 
quarterly basis, 45 days after the close of each quarter, each Participating RIAA Member shall 
account ta HFA for activities andlor revenues realized on such activities during such quarter as 
determined through negotiation andfor by reguiation, providing such information as is required 
by regulation, a CARP, andlor a negotiated rate agreement, and, subject to Article 4 ancl Section 



3.3, pay royalties at the applicable rate. Notwithstanding the foregoing, NMPA reserves its right 
to seek morefkquent akcss, including without limitation real-time access, to usage information. 

6 2 .  At the request of HFA, a Participating RIAA Member shall accompany its 
quarferly reports with any available data in addition to that described in Section 6.1 concerning 
the numbers of On-Danand Streams and Limited Downloads made through Covered.Services 
operated or authorized by such Participating RLU Member (but not any personalIy identifLing 
Wormation), which data is regularly gathered or wmpiIed by such Participating RTAA Member 
or provided to such Participating RIAA ~ s m b c r  by its licensees with the right to disclose such 
data to HFA hereunder; provided that a Participating FUAA Member may provide any such data 
to HFA in whatever forn it is available to such Participating F4AA Member in the ordinary 
course of its business and subject to any applicable confidentiality and other contractual use 
restrictions; and provided W e r  that, before making any such request, HFA shall review with 
the Participating RIAA Member the types of such data the Participating RIAA Member has and 
can disclose to HFA, and the form in which such data is amiifable, and HFA shall not request, 
a d  Participating RIAA Members shall not be required to provide, data that (given the voIwne 
and form of such data, the degree to which such data is reflected in qumerly reports, the data 
processing capabilities of HFA and the Participating RIAA Member, HFA's intentions to use 
such information, and other relevant factors) would not be cammercially monable  to provide, 
In addition, to the extent such information is available to a Participating RIAAMember and can 
be disclosed to W A  hereunder, at the request of mA, a Participating RIAA Member shall 
accompany its quarterly reports with the total number of subscriberg to and total number of 
subscriber months for each Covered Senice operated or authorized by such Participating IUAA 
Member during the reporting period; provided that any such information relating to a Covcred 
Service operated by a Participating RlAA Member shall be subject to an appropriate 
coddentidity restriction, and any such infomation provided to a Participating RIAA Member 
by a third party shall be subject to any applicable confidentiality and other contractual use 
rcstrictians. Notwithstanding the foregoing, to the extent that information requested by HFA 
under this Section 6.2 is subject to existing, proposed or fiture confidentiality ~sttictions that 
would preclude its disclosure to HFA, the relevant Participating RUM Member shall in good 
faith seek the consent of the party that is the source of such information to disclose such 
information to HFA, subject to appropriate confidentiality restrictions, 

7. Term. The tern of this Agreement shalI commence on the Effective Date and, subject to 
Sections 4.2 and 8.5, conth~e  until the final non-appealable determination of royalty rates for 
each af h-Demand S&sms and Limited Downloads through negotiation andlor a CARP 
proceeding. New Licenses shall continue to be issued pursuant to this Agreement for the 
duration of such tern. Thereafter, RTAA member companies may request, and   FA shall issue, 
mechanical licenses covering Qn-Demand Streams and Limited Downloads at the applicable 
royalty rates in accordance with its customary practices for the issuance of licenses where there 
is an applicable statutory rate, which the Parties currently understand to include the mcans of 
application described in Section 3.1. Notwithstanding the foregoing, Licenses once issued under 
this arrangement shall remain in effect unless terminated for default in respect to payment (once 
royalty rates are determined) or accounting (either before or after royalty rates are determined) 
pursuant to 17 U.S.C. 6 1 15(c)(6) (or other applicable provision of law, if any), it being 
understood that a License may not be terminated for such a default where the default is remedied 
as pmvided in 17 U.S.C. 5 115(c)(6). In addition, the provisions of Sections 3.6,4.2,4.4 and 
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4.5, and of Articles 6 and 7, shall survive the expiration or termination of this Agreement or any 
License under this Agreement. 

8. benal Framework for Am-. 

8.1. Subject to the other provisions of this Article 8, in order to settle issucs in 
dispute and avoid litigation, provide assurance to record companies seeking to launch digital 
music services and enable HFAss issuance of l&me forms for Covered Sewices hereunder: 

(a) The Parties agree that under current law the process of making On- 
Demand Streams through Covered Services (hm the making of server rqn-oduotions to 
the transmissioxi and Id storage of the stream), viewed in its entirety, involves the 
maldng and distribution of a Dm), and W e r  agree that such process in its entirety (i.e., 
Iaclusive of any server reproductions atid any temporary or cached reproductions tbrough 
to the transmission recipient of the On-Demand Stream) is subject to the compulsory 
licensing provisions of Section 115 of the Copyright Act. The Parties fiuther agree that 
under current law the process of maldng streams that would qualify for a statutory license 
under Section 114(d)(2) of the ~opyright Act does not involve the making or dixtribution 
of a DPD,. and thus does not require a rnechaaical license. The foregoing does not 
express or imply any agreement that, and shall not be used to support any argument that, 
the process of making On-Demand Streams other than through Covered Services, or the 
process af making streams that would not quali@ for a statutory license under Section 
1 14(d)(2) of the Copyright Act (including, without limitation, because such streams are 
part of an 'kteractive service" (as that term is defined in Section 1 14(j)(7)) or exceed the 
"sound recording perfarmsnco complement" (as that term is defrned in Section 
114(j)(13)) does or does not involve the making and distribution of a DPD, and the 
Parties expressly reserve all their rights with respect to that issue. 

(b) The Parties agree that under current law the process of making 
Limited Downloads through Covered Services (fhm the making of server reproductiom 
to the transmission and local storage of the Limited Download), viewed in its entirety, 
involves the making and distribution of  a DPD, and W c r  a p  that such process in its 
entirety (i.e., inclusive of any server reproductions and any temporary or cached 
reproductions through ta the transmission recipient of the Limited Download) is subject 
to the compulsory licensing provisions of Section 1 I5 of the Copyright Act. 

(c) The Parties agree that under current law a compulsory license to nlake 
On-Demand Streams and Limited Downloads through Covered Services (fiom the 
making of server reproductions to the transmission and Iocal storage of the On-Demand 
Streams and Limited Downloads) is available under Section 1 15 of the Copyright Act. 

8.2. Subject to Sections 8.3 and 8.5, for the term of this Agreement, no Party, no 
Participating RIAA Member and no Participating NMPA/HFA Publisher shall take a position 
contrary to or inconsistant with Section 8.1, or lend support or resources, financial or athenvise, 
to any other person or entity taking a contrary ot inconsistent position, before the Copyhght 
Office, a CARP, a court or any other governmait office or tribunal. Thereafter, no Party, no 
Participating RIAA Member and no Participating NMPA/HFA Publisher shall commence or lend 
support to any action in court to challenge the vaIidity of the rates determined pursuant to 
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Article 5 on the ground that On-Demand Stiearns and Limited Downbads do not involve the 
making or distribution of DPDs. It is understood that, for purposes of this Section 8.2, a 
Participating RIAA Member or Participating NMPAMFA Publisher shall not be deemed to lend 
financial support or resources to affiliated entities merely through intra-enterprise financial 
arrangements in the ordinary course of business. 

8.3. Notwithstanding Sections 8.1 and 8.2, the Parties, Participating RLAA 
Members and Participating NMPA/HFA Publishers may at any time (1) raise and litigate 
(including, without limitatian, before a CARP) the economic value of, and the appropriate 
royalty rates to be applied to, On-Demand Streams and Limited Downloads; (2) take or support 
any position they choose with respect to s o l d  recordings (as distinguished h m  any musical 
works embodied therein) and the rights therein, including, without limitation, rights under 
Sections 106 and 1 14 of the Copyright Act, and (3) make or lend support to any arguments they 
choose to prosecute, or defend or counterclah tlgainst, an infringement claim relating to 
activities before the Effative Date. Notwithskmdhg Sedions 8.1' and 8.2, RIAA and 
Participating U4-A Members may at any time m&e or lend support to any arguments they 
choose to i l e f d  or counterclaim against an infringement claim relating to activities on or after 
the Effeotive Date, in the event that a License with respect to the relevant works is not available 
hereunder (it being understood that, subject to Section 8.4, WA, WFA and Participating 
NMPA/HFA Publishers may participate ia the litigation of any such claim, so long as their doing 
so is consistent with Sections 8.1 and 8.2). The Parties agree that they will act in good faith not 
to induce, pliomote or encourage the litigation of an infcingement claim rdating to activities as 
descnied in the immediately preceding sentence. 

8.4. To the extent that an action being litigated by RIAA and/or a Participating 
RZAA Member, other than that pending case in the Southern District of New York captioned 
Rodgers & Hmersteln Organization v. UMG Recordings, k c . ,  involves the question of the 
validity of a notice of intention to obtain a compulsory license as described in Section 8, t (c) for 
a musical work for which a License is not available under this Agreement, neither NMPA nor 
HFA shall participate in or lend support to such action The Parties agree that they will act in 
good Eaith not to induce, promote or encourage litigation concerning the validity of a notice of 
intention to obtain a compulsory license as described in Section 8.l(c). 

8.5. To the extent that a final, non-appealable dkision of the Copyright Ofice or 
a court, or any new legislation, is inconsistent with Section 8.1, this Agreement shall be 
inapplicable to the extent of the inconsistenoy as of the date thereof, but subject to Article 4, 
Participating RlAA Members shall not be entitled to a refund of any monies paid prior to such 
date. 

8.6. This Agreement is entered into'in settlement and compromise of certain 
disputes among the Parties and to clarify certain aspects of the licensing of On-Demand Streams 
and Limited Downloads. Nothing in this Article 8 shall be used by, or be enforceable by, a third 
party not a Party to this Agreement, other than a Participating NAA Member or f axticipating 
NMPAMFA Publisher, in any mantler or in any context, including without limitation in any 
Iegal proceeding. This Agreement does not give rise to any third-party beneficiary rights in any 
patty other thk Participating RIAA Members and Participating NMPAMFA Publishers. The 
agreements set firth in this Article 8 and h course of dealing hereunder shall be inadmissible, 
and shall not be used to support any argument of law, in any litigation or arbitration relating to 



(1) activities befbre the Effective Date or (2) activities other than making and distributing On- 
Demand Streams and Limited Downloads though Covered Services, except making streams that 
would qualify for a statutory license under Section 114(d)(2) of the Copyright Act. 

'ght C)ffic9&g&$&n& 9. m, s. 

9.1. RLAA and NMPA promptly shall file in the Copyright Office, in the 
Mechanical and Digital Phanorecord Delivery Compulsory Llcense rulemaking proceeding 
(docket number 2000-7) (the "Proceeding"), an appropriate mutwlly agreeable document (the 
"Joint Statement") signed by representatives of  both RIAA and NMPA and (1) explaining that 
they have entered into this Agreement to resolve certain differences between them and enable the 
expeditious launch of subscription music services; and (2) describing the material terms of this 
Agreement (including yithout limitation the agreement in Section 8.1). Unless the Parties agree 
otherwise, the Joint Statement shall not address the question of whether the Copyright Office 
should or should not proceed with the Proceeding, and none of the Parties shalI use the existence 
of the Agreement to argue to the Copyright Office that the Office should a should not proceed 
with the Proceeding. 

9.2. Either in the Joint Statement, in joint C O ~ W  submitted in response to the 
Copyright Office's Notice of Proposed Rulemaking dated August 28,2001, or in a separate 
petition signed by representatives of both Parties to be filed in the Copyright Office promptly 
after the E f f ' v e  Date, RIAA and NMPA shall request that the Copyright Office ainend 37 
C.F.R 9 201.18 to faoilitate the Iicensing process' for digital music services by addressing in a 
mutually agreeable manner such procedural issues as: 

(a) Permitting combined notices of intention; 

(b) Permitting service of notices of intention on the copyright owner's 
agent, and designating HFA as agent far the receipt of such notices; 

(c) Eliminating the requirement that officer/director infirnation be 
provided for publicly traded companies and their subsidiaries; 

(d) Permitting notices of intention to be signed by any authorized 
representative of the licensee; 

(e) Permitting mailing to a known correct address of thecopyright owner; 
and 

(f) PCrrnitting the service of notices of intention by reguIar mail. 

10. w, As soon as practicable after the Effective Date, and before any reIevant 
congressicinal hearings then scheduled, if possible, the Parties shall draeand submit a muNally 
agreeable letter to appropriate members of Congress describing this Agreement and the benefits 
thereof. 

1 1. M e m o r d  of Unde ' . ' ProwptIy after the Effective Date, HFA and RLAA shall 
commence gobd-kith neg=to (1) revise and renew for an additional yeartbe 
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Memorandum of Understanding dated September 21,2000 (the *'MMOLJ") concerning interim 
licenses for RPDs, the revisions to address updated licensing procedures consistent with the 
licensing procedures to be implemented under this Agreement, and (2) enter into a second 
Memorandum of Understanding concerning certain licensing, paym 
operational issues of mutual concern to HFA and RlAA members, 

(a) record companies' payment to HFA of 1 
particular musical work regardless of whether HFA acts as 
such work; 

@) record companies' provision of album label copy to W A  in order to 
kilitate the liceasing process; and 

(G) what infomation cone- publisher names and shares 
appropriately sbould be provided by HRA to Patticipating RIAA Members, and the 
appropriate confidmtiality protections therefor. 

Pending completion of such negotiations, HFA will continue to issue "Interim DPD Licenses" as 
descn'bed in the MOU in accordance with the practice that has developed under thc MQU. 

12. -ta. In order to help the Parties better understand and evaluate emerging 
business models for digital music swices, RIAA and NMPA shall jointly hire an independent 
accounting firm to collect h r n  Participating RtAA Members on a confidential basis information 
conkming the economics of emerging subscription service business models and report 
composite information to RJAA and NMPA.hr the duration of this Agreement. 

13, If RIAA or any Participating IU4A Member Iearns of any substantial (in terms of 
number of musical works affected, number of copies or prevalence) cimumvation of security 
measures used by Covered Services resulting in unauthorized copying or distribution of sound 
recordings of musical works by authorized or unauthorized was of Covered Services, RL4A 
andtor the Participating RIAA Member shall use commercially reasonable efforts promptly to 
notify HFA of such unauthorized activity; provided, however, that RIAA and Participating RlAA 
Members shall be liable for damages for breach of this Article 13 only if, and to the extent, that 
they themselves are liable for direct, contributory or vicarious copyright infringement under 
applicable U.S. law, and such case such damages shall be only those payable for such 
infigement. 

14. Wtmnic R&. The Parties agree to work together in good faith to implement means 
whereby accounting infoAation relating to Licenses will be provided to HFA in electroni~, 
machine-readable form. 

15. Publicity. RIAA and NMPA will issue a joint-press release announcing this arrangement. In 
their communications to their members concerning this Agreement, the Parties shall recommend 
hat their members avail themselves of this Agreement The Parties confirm that, subject to 
Section 8.6, this Agreement is not confidential. 



16, Miscellaneous, - 
. . 16.1. Civ-. This Agreement shall be governed by, and construed in 

accordance with, the laws of the State of New York (without giving effect to conflicts of law 
principles thereof). 

16.2. Amendmet& This Agreement may be modified or amended only by a 
writing signed by each of the Parties. 

16.3. J3ntire A-. This Agreement expresses the entire understanding of 
the Parties and supersedes all prior and contemporaneous agreements and undertakings of the 
Parties with respect to the subject matter heredf. 

16.4, No B W  on Other -. Without limitation, this Agteenzent shall 
not terminate, supersede, limit or o t h k s e  affect the enfitrceability of, or the rights of any of the 
respective parties to, any of the following.ageemenb: (1) the SettIement Agreement dated as of 
October 17,2000 between HFA, MPL Cmmllnications, Tno. and Peer Xnteniational Corporation, 
on the one hand, and MP3.com, Inc., on the otller, and any ammdme~1t.s thereto; (2) the 
Governing Agreement dated as of O~tobar 2000 between HFA, MPL Communications, Inc. and 
Peer International Carporation, on the one band, and h@S.com, Inc., on the other, and any 
amendments thereto; (3) the Digital Phonorecord Delivery Liceme dated January 15,1999 
between HIFA arid Emusic.com Inc., a d  any amendments k e t o ;  and (4) the Amendment 
Agreement dated November 2000 between HFA and Ernusic.com Ino., and any amendments 
thereto. 

16.5. m. This Agreement may be executed in coqnterparts, including 
by means of facsimile, each of which shall be deemed to be an original, but which taken together 
shall constitute one agreement. 

16.6. m. The titles used in this Agreement are used for convenience only 
and are not to be considered in canstruing or interpreting this Agreement. 

IN WITNESS lWEREOF, the Parties have executed this Agreement as of the Effmtive 
Date. 

Edward P. Murphy , Hilary B. R06w 
President and CEO, NMPA P&dent and CEO, RIAA 

G w  
President and CEO W A  

Gary Sherman 
Senior Executive Vice President . 

and Genod Counsel, RIAA 

. . 
, * ,' -:!4.: 
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Agreement 

This agreement (the "Agreement"), dated as of October 5,200 1 ("Effective Date"), is 
made by and between the Recording Industry Association of America, 1nc. ("FUAA"), on the one 
hand, and National Music Publishers' Association, Inc. ("NMPA") and The Harry Fox Agency, 
Inc. ("HFA"), on the other (all of the foregoing collectively referred to as the "Parties"). 

WHEREAS, record companies desire to offer to consumers, or authorize others to 
provide to consumers, certain digital music services that provide On-Demand Streams and 
Limited Downloads (as defined below); 

WHEREAS, music pubIishers desire to make their copyrighted musical works widely 
availabIe to consumers by licensing such services; 

WHEREAS, while the Parties have differed concerning certain legal and procedural 
questions implicated by the licensing of musical works for use in such services, record 
companies have always believed that musical work copyright owners should receive for the use 
of musical. works in digital music services a fair royalty that reasonably reflects the value of the 
use of those works, irrespective of the particular rights of the copyright owner applicable to that 
use, and music publishers have always believed that their copyrighted works should be made 
available through such services for fair compensation; 

WHEREAS, there has been litigation concerning the use of musical works in digital 
music services; the U.S. Copyright Office has issued a Notice of Inquiry whether to conduct a 
rulemaking concerning the legal status of On-Demand Streams and Limited Downloads; the U.S. 
Copyright Office has issued a report pursuant to Section 104 of the Digital Millennium 
Copyright Act addressing certain issues relating to streaming; and certain record companies may 
prefer to make business decisions concerning the launch of Covered Services (as defined below) 
with greater assurance concerning the legal status of such services; 

WHEREAS, the Parties desire to avoid the uncertainty and expense of litigation 
concerning the use of copyrighted musical works by Covered Services, and to provide assurance 
to record companies and others seeking to offer such services to consumers; 

WHEREAS, Section 11 5(c)(3) of the U.S. Copyright Act authorizes voluntary 
negotiations for determining royalty rates and terms under the mecllanical compulsory license; 
and 

WHEREAS, in settlement of their differences and to facilitate the expeditious and 
widespread launch of  digital music services, the Parties have reached this Agreement with 
respect to terms pursuant to which R I M  member record companies may obtain licenses to make 
and authorize On-Demand Streams and Limited Downloads of musical works in Covered 
Services; 

NOW, THEREFORE, pursuant to 17 U.S.C. tj 1 1 5(c)(3), and in consideration of the 
mutual promises contained in this Agreement and for other good and valuable consideration, the 



adequacy and sufficiency of which are hereby acknowledged, tlie Parties hereby agree as 
follows: 

1. Covered Services. Any member of R I M  that seeks to use, or authorize the use of, a 
copyrighted musical work for which an HFA publisher-principal has the right to grant the rights 
that are the subject matter of this Agreement in connection with the operation of one or more 
Covered Services may obtain tluough HFA on behalf of such HFA publisher-principal a 
mechanical license ("License") to make On-Demand Streams and Limited Downloads of the 
work through Covered Services, through to the end user, including by making server and related 
reproductions of the work used in the operation of Covered Services. 

1 . I .  "Covered Service" means a service that offers (but the offerings of which are 
not necessarily limited to) On-Demand Streams and/or Limited Downloads of sound recordings 
of musical works fiom servers located within the United States (including the tenitones and 
possessions thereof), where the basic charge to users for the service is a recumng subscription 
fee (in contrast to the basic charge being a perdownload, per-play or per-song fee), including 
any use of such a service on a limited basis without charge to users in order to promote the 
subscription service. . 

1.2. "On-Demand Stream" means an on-demand, real-time digital transmission of 
a sound recording of a single musical work to allow a user to listen to a particular sound 
recording chosen by the user at a time chosen by the user, using streaming technology, which 
may include but is  not limited to Real Audio or Windows Media Audio, that is configured by the 
provider of the Covered Service in a manner designed so that such transmission will not result in 
a substantially complete reproduction of a sound recording being made on a local storage device 
(e.g., the hard drive of the user's computer or a portable device) so that such reproduction is 
available for listening other than at substantially the time of the transmission. 

1.3. "Limited Download" means a digital transmission of a time-limited or other 
use-limited download of a sound recording of a single musical work to a local storage device 
(e-g., the hard drive of the user's computer or a portable device), using technology designed to 
cause the downloaded file to be available for listening only either (I)  during a limited time (e-g., 
a time certain or a time tied to ongoing subscription payments) not to extend more than thirty.. 
(30) days beyond the expiration of the user's subscription, or (2) for a limited number of times 
not to exceed twelve (12) times after the expiration of the user's subscription. 

1.4. Any member of RIAA that obtains a License hereunder is referred to herein 
as a "Participating RIAA Member," Any member of hTMPA or HFA publisher-principal that 
grants a License and/or accepts a portion of an Advance Payment hereunder is referred to herein 
as a "Participating NME'A/HFA Publisher." The terms "Participating RIAA Member" and 
"Participating NMPAfHFA Publisher" are limited to such entities and their majority-owned 
subsidiaries. 

1.5. Any digital music service that is majority owned by one or more RIAA 
members in the aggregate shall be entitled directly to obtain a License hereunder, and so shall be 
treated as a "member of RIAA" for purposes of Section 3.1. If such a service either obtains a 
License directly or is authorized under a License hereunder to make On-Demand Streams and/or 



Limited Downloads through Covered Services, such service shall be treated as a "Participating 
RlAA Member" for all purposes of this Agreement. 

2. Covered Deliveries. 

2.1. A License with respect to a musical work includes all reproduction, 
distribution and DPD rights necessary for Covered Services to make On-Demand Streams and 
Limited Downloads of that work, from the making of server reproductions to the transmission 
and local storage of the On-Demand Streams or Limited Downloads. A License does not extend 
to other transmissions made by a Covered Service or to activities not encompassed by a 
mechanical license, including, without limitation, print or display rights, merchandising rights, 
adaptation (derivative work) rights except as provided in Section 115(a)(2) of the Copyright Act, 
rights to synchronize musical works with visual images resulting in audiovisual works, or 
karaoke rights, all of which rights are specifically reserved. The Parties agree that server 
reproductions made under a License to transmit On-Demand Streams or Limited Downloads may 
be used to make transmissions other than On-Demand Streams and Limited Downloads; 
provided that the foregoing is without prejudice to any applicable requirement, if any, that the 
Participating RIAA Member also obtain a license for such other transmissions made using such 
server reproductions. It is understood that this Agreement does not address or extend to any 
performance rights that may be implicated by the making of On-Demand Streams or Limited 
Downloads through 'Covered Services. 

2.2. A License includes the right to make, and there shall be no separate payment 
or accounting for, On-Demand Streams of Promotional Excerpts (as defined below) of sound 
recordings of musical works licensed hereunder used for promotional purposes, provided that the 
appliial~le Participating RIAA Member shall be deemed likewise to authorize the relevant 
copyright owner or copyright owners of such musical work (or an organization of copyright 
owners designated by such copyright owners as their common agent) to make On-Demand 
Streams of Promotional Excerpts of that sound recording for the purpose of promoting that 
musical work without payment of any royalty. "Promotional Excerpt" is defined as a stream 
consisting of no more than thirty (30) seconds of playing time of the sound recording of a 
musical work, or in the case of sound recordings with a playing time of more than five minutes, a 
stream that is of no more than the lesser of ten percent (10%) or sixty (60) seconds of playing 
time of the sound recording of the musical work. 

3. Licensing Process. 

3.1. Commencing on the Effective Date, a member of RIAA may submit License 
requests in electronic form, either individually or batched, and either for On-Demand Streams 
andor Limited Downloads alone or in combination with other configurations, substantially in 
accordance with Exhibit A. Promptly after the Effective Date, during the opt-out period 
described in Section 3.2, the Parties shall arrange discussions between appropriate personnel of 
IjF.4 and of certain RIAA members concerning electronic licensing procedures, with the goal of 
refining and testing HFA's electronic licensing procedures so that they can be used readily for 
the issuance of mechanical licenses expeditiously following the completion of such opt-out 
period, and with the goal of enhancing such procedures so that they later can be used readily by 
RIAA members to request and obtain mechanical licenses for all configurations for which they 



desire licenses in a single request. In addition, a member of R I M  may subniit License requests 
by other means generally accepted by HFA, including but not limited to SirNet (for so long as it 
is available), HFA's new web-based licensing system (when it becomes available), and HFA's 
standard paper form (but only using paper forms for complex License requests (e.g., requests 
involving medleys or samples), in limited numbers during times when electronic licensing 
capabilities are unavailable, or at other times in numbers that are generally consistent with such 
RTAA member's past use of paper forms, and in any case in numbers that do not exceed what 
HFA can reasonably be expected to process under the circumstances). HFA may modify its 
license request and license forms fiom time to time, provided that it  gives reasonable notice 
thereof to RIAA and Participating RIAA Members and such modifications do not unreasonably 
affect the ability of Participating RIAA Members to submit license requests and obtain licenses. 
License forms may be issued electronically or in-paperform, but when a-licensee submits a 
License request in electronic form in accordance with this Section 3.1, HFA shall, promptly after 
processing the License request, return to such Licensee an electronic file substantially in 
accordance with Exhibit A, with (1) the addition of that information indicated in Exhibit A as 
being "output" fields, (2) the addition of information, other than individual publisher share 
information, to complete any blank optional fields in the request, to the extent that such 
information is available in HFA's databases and is matched to the request in the License issuance 
process, (3) the substitution of information concerning HFA publisher-principal names where 
such information in HFA's databases is different fiom that in the request, and (4) the aggregated 
share of Participating NMPA/HFA Publishers. If an RIAA mgmber submits a License request in 
accordance with this Section 3.1 but the request contains insufficient information for HFA to 
find a match for the relevant work in its databases, HFA.will work with such RIAA member to 
provide the information necessary to enable a License to be issued, and if such RIAA member 
resubmits such request with the necessary information and the License can be issued, the 
provisions of Section 3.4 shall apply fiom the date of the original request. The Parties 
acknowledge the importance to NMPA, HFA and music publishers of having License requests 
submitted promptly, and the importance to RIAA and record companies of having License forms 
issued promptly. The Parties shall cooperate in good faith to promote each of those goals. 

3.2. The authority of HFA to license any individual musical work on behalf of its 
publisher-principals is subject to the approval of the relevant publisher-principal. HFA shall not 
require its publisher=principals to opt in to this Agreement either before or after commencing to 
issue Licenses, but HFA may establish an opt-out period before commencing to issue Licenses, 
provided that such period ends not later than six (6) weeks following the Effective Date. If an 
HFA publisher-principal at any time requests that HFA not issue Licenses on its behalf (either 
with respect to particular musical works or in general), HFA will honor that request; provided, 
however, that any such request shall not affect the validity or subsistence of a License issued 
prior to such request. During the opt-out period described in Section 3.2, HFA shall notify 
RIAA weekly of HFA publisher-principals that have notified HFA that they do not wish to make 
Licenses of their works available under this Agreement. Thereafter, through December 3 1, 
2002, HFA shall notify RIAA quarterly of HFA publisher-principals that have notified HFA that 
they do not wish to make Licenses of their works available under this Agreement. 

3.3. HFA shall issue mechanical licenses for DPD configurations (including but 
not limited to Licenses under this Agreement) with respect to a musical work in its entirety if one 
or more of its publisher-principals owns or controls a partial interest in such musical work, even 
if other co-owners of such musical work are not HFA publisher-principals, except that, pursuant 



to Section 3.2, if all the HFA publisher-principals that own or control a partial interest in such 
work request that HFA not issue mechanical licenses on their behalf, HFA will not issue such 
licenses. 1n the case of a mechanical license issued as descibed in this Section 3.3, a 
Participating RIAA Member shall pay directly to each co-owner that is not an HFA publisher- 
principal (or such co-owner's authorized payee) such co-owner's share of the applicable royalty 
payments under Section 6.1. 

3.4. License forms issued by HFA pursuant to this Agreement shall be retroactive 
to the date of the License request made by the Participating RIAA Member on or after the 
Effective Date in accordance with Section 3.1. To the extent that the Participating RIAA 
Member makes or authorizes On-Demand Streams and Limited Downloads of musical works 
pending the processing by HFA of license forms in response to proper-License requests 
submitted on or after the Effective Date in accordance with Section 3.1, M A  and HFA shall 
not directly or indirectly file, encourage, aid, support, finance, contribute to, promote, or 
participate in any claim, suit, action or proceeding asserting that such activities are infringing. 

3.5. Subject to Section 3.3, HFA shall also accept License requests to make On- 
Demand Streams and Limited Downloads through Covered Services of musical works as to 
which no HFA publisher-principal has any ownership in;erest or control, in whole or in part, and 
for which a License is not otherwise available under this Agreement. In such a case, HFA shall 
use commercially reasonable efforts to secure the requested Licenses fiom the relevant non-HFA 
publisher-principals on the same terms as apply to HFA publisher-principals under this 
Agreement. (Non-HFA publisher-principals who grm-t Licenses through this arrangement shall 
be referred to as "Participating Independent Publishers".) In addition to any commission charged 
to the Participating Independent Publisher, HFA may charge the relevant Participating RIAA 
Member a one-time administrative fee of ninety-five dollars ($95) for each publisher that agrees 
to become a Participating Independent Publisher (it being understood that no such administrative 
fee shall be payable for any subsequent Licenses issued on behalf of that Participating 
Independent Publisher to any Participating FUAA Member), unless the Participating Independent 
Publisher also authorizes HFA to grant mechanical licenses other than Licenses under this 
Agreement, in which case no such fee shall apply. The Advance Payment described in Article 4 
may be applied to such administrative fee when payable by a Participating RIAA Member 
specified by RIAA;'sItbmA shall provide to FUAA or an independent accounting firm 
designated by RIAA sufficient information concerning liability for such administrative fee to 
allow reconciliation of the Advance Payments as described in Section 4.4. When HFA arranges 
Licenses from Participating Independent Publishers pursuant to this Section 3.5, HFA shall 
collect and distribute mechanical royalties to such Participating Independent Publisher (or other 
authorized payees) unless the Participating RIAA Member-requests to make such payments 
directly. 

3.6. It is understood that compilations of data supplied by HFA in electronic form 
pursuant to Section 3.1; except to the extent that they consist of data provided by the relevant 
Participating RIM Member pursuant to Section 3.1, are proprietary in nature and shall not be . 

used by the recipient Participating RIAA Member to engage in business activities in competition 
with HFA or for any purpose other than to request and administer licenses issued by HFA andlor 
other licenses such Participating RIAA Member acquires with respect to the same works or other 
works owned or controlled by the same copyright owners, and shall not be disclosed by the 
recipient Participating RIAA Member to any other party except insofar as it is reasonably 



necessary to disclose specific data relating to particular works for the purpose of requesting or 
administering licenses issued by HFA and/or other licenses such Participating FUAA Member 
acquires with respect to the same works or other works owned or coiltrolled by the same 
copyright owners. 

3.7. Nothing in this Agreement, including but not limited to the availability of 
Licenses or the procedures for obtaining the same, shall preclude an RIAA member or digital 
music service from at any time serving or filing a notice of intention to obtain a compulsory 
license in accordance with applicable law or, other than in Article 8, imply that any notice of 
intention so served or filed is valid or invalid. Nothing in this Agreement shall preclude any 
digital music services fiom seeking, or HFA or any of its publisher-principals fiom granting, 
direct licenses to digital music services, including without limitation Covered Services, on 
whatever terms might be agreed upon between the relevant parties, and it is the intention of HFA 
to make such licenses widely available as described more fully in a press release to be issued by 
HFA. By taking Licenses pursuant to this Agreement, Participating RIAA Members will be able 
to facilitate on a prompt and widespread basis the availability of music over the Internet through 
Covered Services. 

4. Advance Payment. 

4.1. Within thirty (30) days after the Effective Date, RIAA, on behalf of 
Participating RIAA Members (including their licensees), shall pay to HFA a non-rehdable 
advance royalty payment of one million dollars ($1,000,000) in the aggregate ("Advance 
Payment"). If, by the second anniversary of the Effective Date, there has then been no final non- 
appealable determination of royalty rates for On-Demand Streams and Limited Downloads 
through negotiation andfor a CARP proceeding, as the case may be, then, subject to Section 4.2, 
until such a determination, RZAA, on behalf of Participating RIAA Members (including their 
licensees), shall each month pay to HFA a supplementary Advance Payment of sixty-two 
thousand five-hundred dollars ($62,500) in the aggregate. 

4.2. Effective at the second anniversary of the Effective Date or any time 
thereafter, RIAA may terminate this Agreement upon thirty (30) days advance written notice to 
NMPA and HFA. In the event RIAA does so, all Licenses previously issued under this 
Agreement shall terminate at the same time as this Agreement, without prejudice to the right of 
Participating RIAA Members thereafter to obtain new licenses under 17 U.S.C. $ 115. Effective 
at the second anniversary of the Effective Date or any time thereafter, any Participating RIAA 
Member may opt out of this Agreement upon thirty (30) days advance written notice to each of 
the Parties. In the event a Participating RIAA Member does so, (1) the provisions of this 
Agreement thereafter shall not apply to such Participating FUAA Member except as provided in 
Article 7, and (2) all Licenses previously issued to such Participating RLAA Member under this 
Agreement shall terminate at such time, without prejudice to the right of such Participating 
RlAA Member thereafter to obtain new licenses under 17 U.S.C. 115. In the case of 
termination by either W or one or more Participating FUAA Members, (a) payments shall be 
due in accordance with Section 6.1 for activities under this Agreement prior to the termination of 
the relevant Licenses, (b) Advance Payments may be applied against such payments in 
accordance with Section 4.4, and (c) to the extent remaining, Advance Payments also may be 
applied to royalties due under new licenses for On-Demand Streams and Limited Downloads 
made through Covered Services, which licenses are issued by HFA at least one year after the 



relevant date of termination to the Participating RIAA Members whose Licenses were 
terminated. In addition, in the event a Participating R I M  Member that is one of the five "major 
record companies" (as that term is commonly understood, including any successors thereto and 
the subsidiaries thereof) so opts out of this Agreement, RIM'S  monthly supplementary Advance 
Payments under Section 4.1 thereafter shall be reduced proportionately, based on the number of 
major record companies at such time (e.g., if there are then five major record companies and one 
opts out, RIAA's monthly supplementary Advance Payments shall be reduced by twenty percent 
(20%)). In addition to the foregoing, if there is a decision of the U.S. Copyright Office or a 
court, or any new legislation, inconsistent with Section 8.1, with the result that mechanical 
royalties are not required to be paid for some or all On-Demand Streams andlor Limited 
Downloads made through Covered Services, then the amount of RIAA7s monthly supplementary 
.Advance-Payments under Section 4.1 shall be reduced to take into account such decision or 
legislation, based on actual usage under this Agreement to date, with the exact amount of such 
reduction to be agreed upon by the Parties promptly after such decision or legislation; provided 
that if any such decision is appealed and finally reversed on appeal, the amount of RIAA's 
monthly supplementary Advance Payments under Section 4.1 shall be restored, and RIAA shall 
promptly pay to HFA the total amount by which the supplementary Advance Payment was 
reduced in the interim. 

4.3. HFA shall deposit Advance Payments into an interest-bearing bank account 
(with such interest being treated as part of the Advance Payment). HFA shall be free to 
distribute the initial and- supplementary Advance Payments to HFA publisher-principals in 

- accurdance with a reasonable and nondiscriminatory methodology based on market share, actual 
usage or a per musical work payment (which methodology HFA shall provide to RIAA), as well 
as to any Participating Independent Publishers pursuant to Section 3.5. Except insofar as it is 
recouped pursuant to Sections 4.4 andlor 4.5, the Advance Payment shall be nonrefimdable. 

4.4. Upon the final non-appealable determination of royalty rates for On-Demand 
Streams and Limited Downloads through negotiation and/or a CARP proceeding, as the case 
may be, the total amount of Advance Payments (including interest) shall be applied against 
undisputed amounts owed to HFA on behalf of its publisher-principals and Participating 
Independent Publishers by Participating RIAA Members under this Agreement. Such Advance 
Payments shall be applied to the accounts of individual participating FWM Members as 
specified by RIAA, or an independent accounting firm designated by RIAA, by written notice to 
HFA within 45 days after the date of such final non-appealable determination of royalty rates. If 
the Advance Payments are not hlly recouped at such time, any remainder of the Advance 
Payments thereafter shall be applied against all undisputed amountsowed to HFA on behalf of 
its publisher-principals and Participating Independent Publishers by Participating RIAA 
Members identified by RIAA, under mechanical licenses issued by HFA for On-Demarid 
Streams and Limited Downloads made through Covered Services (including but not limited to 
Licenses under this Agreement), until such amount is hlly recouped, unless RIAA notifies HFA 
of a different allocationof the Advance Payments among the accounts of Participating RIAA 
Members fkom time to time. HFA shall provide to R I M  or an independent accounting firm 
designated by RXAA sufficient accounting information to allow payments between RIAA and 
Participating RIAA Members, or vice versa, as necessary for each Participating RIAA Member 
ultimately to have paid to RIAA a net amount equal to that portion of the Advance Payments 
recouped by royalties actually owed by such Participating RZAA Member hereunder. 



4.5. At the request of HFA, with RIAA's written consent, which consent shall.not 
be withheld unreasonably, Advance Payments may be applied to other undisputed amounts (e-g., 
other mechanical royalties) owed by Participating RlAA Members to HFA on behalf of its 
publisher-principals. 

5. Royalty. The royalty rate payable under a License shall be determined through negotiation 
and/or a CARP proceeding. The applicable rate will be structured as determined through 
negotiation or by the CARP, and may comprise separate royalty rate components for distinct 
uses of the musical work authorized by the License. The Parties shall meet to negotiate royalty 
rates in good faith, with the goal of concluding such negotiations promptly after the launch of 
Covered Services, and if an agreement is reached, jointly petition the U.S. Copyright Office for 
its adoption pursuant to 37 C.F.R. 5 25 1.63(b). NMPAreserves its right to seek interest as a part 
of such royalty rate determination. RIAA reserves its right to seek to have such royalty rate 
determination reflect any payments under foreign copyrights in the case where On-Demand 
Streams or Limited Downloads are transmitted to users outside of the United States. Whether 
royalty rates are determined by negotiation or a CARP, and regardless of how royalty rate 
categories may be denominated, the Parties shall seek a determination of royalty rates such that it 
is clear which royalty rates areapplicable to each of On-Demand Streams and Limited 
Downloads. 

6. Accountin? and Payment. 

6.1. Beginning with the issuance of a License, a Participating RIAA Member will 
be required to account to HFA on a quarterly basis for activity under such License, 45 days after 
the close of each quarter, providing information comparable to that presently provided for 
physical products, and specifically including the number of On-Demand Streams and Limited 
Downloads of each work made during such quarter. Without limitation, quarterly reports shall 
include a breakdown of On-Demand Streams and Limited Downloads made by Covered Services 
under Licenses in the applicable quarter, by musical work and delivery method code (indicating 
On Demand-Streams and/or Limited Downloads), and including ISRC number if available, 
catalog number if available and HFA license number if available (in the same manner indicated 
by the Participating IUAA Member in its License request), and shall identify the specific 
Covered Services in which such On-Demand Streams and Limited Downloads were made. Each 
Participating RZAA Member shall preserve all usage and financial data that reasonably should be 
expected to be relevant, upon the determination of royalty rates, to the calculation of royalties 
hereunder and use commercially reasonable efforts to require that each Covered Service it has 
authorized hereunder to make On-Demand Streams and Limited Downloads does the same. 
Subject-to Article 4 and Section 3.3, upon the final non-appealable determination of royalty rates 
for On-Demand Streams and Limited Downloads through negotiation andor a CARP 
proceeding, each Participating RIAA Member shall make the applicable payment for all previous 
quarters then completed, from the launch of the applicable Covered Services to date, within 45 
days, to be accompanied by a cumulative statement setting forth and aggregating the information 
provided in the previous quarterly reports supplied under this Agreement. Thereafter, on a 
quarterly basis, 45 days after the close of each quarter, each Participating RIAA Member shall 
account to HFA for activities andor revenues realized on such activities during such quarter as 
determined through negotiation andor by regulation, providing such information as is required 
by regulation, a CARP, andor a negotiated rate agreement, and, subject to Article 4 and Section 



3.3, pay royalties at the applicable rate. Notwithstanding the foregoing, NMPA reserves its right 
to seek more-frequent access, including without limitation real-time access, to usage information. 

6.2. At the request of HFA, a Participating RIAA Member shall accompany its 
quarterly reports with any available data in addition to that described in Section 6.1 concerning 
the numbers of On-Demand Streams and Limited Downloads made through Covered Services 
operated or authorized by such Participating FUAA Member (but not any personally identifying 
information), which data is regularly gathered or compiled by such Participating RLAA Member 
or provided to such Participating FUAA Member by its licensees with the right to disclose such 
data to HFA hereunder; provided that a Participating RIAA Member may provide any such data 
to HFA in whatever form it is available to such Participating FUAA Member in the ordinary 
course of its business and subject to any applicable confidentiality and other contractual use 
restrictions; and provided fbrther that, before making any such request, HFA shall review with 
the Participating RIAA Member the types of such data the Participating RIAA Member has and 
can disclose to HFA, and the form in which such data is available, and HFA shall not request, 
and Participating RIAA Members shall not be required to provide, data that (given the volume 
and form of such data, the degree to which such data is reflected in quarterly reports, the data 
processing capabilitiq of HFA and the Participating RIAA Member, HFA's intentions to use 
such information, and other relevant factors) would not be commercially reasonable to provide. 
In addition, to the extent such information is available to a Participating RIAA Member and can 
be disclosed to HFA hereunder, at the request of HFA, a Participating RZAA Member shall 
accompany its quarterly reports with the total number of  subscribers to and total number of 
subscriber months for each Covered Service operated or authorized by such Participating RIAA 
Member during the reporting period; provided that any such information relating to a Covered 
Service operated by a Participating RIAA Member shall be subject to an appropriate 
confidentiality restriction, and any such information provided to a Participating RJAA Member 
by a third party shall be subject to any applicable confidentiality and other contractual use 
restrictions. Notwithstanding the foregoing, to the extent that information requested by HFA 
under this Section 6.2 is subject to existing, proposed or hture confidentiality restrictions that 
would preclude its disclosure to HFA, the relevant Participating RTAA Member shall in good 
faith seek the consent of the party that is the source of  such information to disclose such 
information to HFA, subject to appropriate confidentiality restrictions. 

7. Term. The term of this Agreement shall commence on the Effective Date and, subject to 
Sections 4.2 and 8.5, continue until the final non-appealable determination of royalty rates for 
each of On-Demand Streams and Limited Downloads through negotiation andlor a CARP 
proceeding. New ~ icenses  shall continue to be issued pursuant to this Agreement for the 
duration of such term. Thereafter, RIAA member companies may request, and HFA shall issue, 
mechanical licenses covering On-Demand Streams and Limited Downloads at the applicable 
royalty rates in accordance with its customary practices for the issuance of licenses where there 
is an applicable statutory rate, which the Parties currently understand to include the means of  
application described in Section 3.1. Notwithstanding the foregoing, Licenses once issued under 
this arrangement shall remain in effect unless terminated for default in respect to payment (once. 
royalty rates are determined) or  accounting (either before or after royalty rates are determined) 
pursuant to 17 U.S.C. 9 1 15(c)(6) (or other applicable provision of law, if any), it being 
understood that a License may not be terminated for such a default where the default is remedied 
as provided in 17 U.S.C. 9 1 15(c)(6). In addition, the provisions of Sections 3.6,4.2,4.4 and 



4.5, and of Articles 6 and 7, shall survive the expiration or termination of this Agreement or any 
License under this Agreement. 

8. Legal Framework for Agreement. 

8.1. Subject to the other provisions of this Article 8, in order to settle issues in 
dispute and avoid litigation, provide assurance to record companies seeking to launch digital 
music services and enable HFA7s issuance of license forms for Covered Services hereunder: 

(a) The Parties agree that under current law the process of making On- 
Demand Streams through Covered Services (from the making of server reproductions to 
the transmission and local storage of the stream), viewed in its entirety, involves the 
making and distribution of a DPD, and further agree that such process in its entirety (i.e., 
inclusive of any server reproductions and any temporary or cached reproductions through 
to the transmission recipient of the On-Demand Stream) is subject to the compulsory 
licensing provisions of Section 115 of the Copyright Act. The Parties further agree that 
under current law the process of making streams that would qualifj. for a statutory license 
under Section 114(d)(2) of the Copyright Act does not involve the making or distribution 
o f  a DPD, and thus does not require a mechanical license. The foregoing does not 
express or imply any agreement that, and shall not be used to support any argument that, 
the process of making On-Demand Streams other than through Covered Services, or the 
process of making streams that would not qualifjr for a statutory license under Section 
1 14(d)(2) of  the Copyright Act (including, without limitation, because such streams are 
part of  an "interactive service" (as that term is defined in Section 114(j)(7)) or exceed the 
"sound recording performance complement" (as that term is defined in Section 
1 14(j)(13)) does or does not involve the making and distribution of a DPD, and the 
Parties expressly reserve all their rights with respect to that issue. 

(b) The Parties agree that under current law the process of making 
Limited Downloads through Covered Services (fiom the making of server reproductions 
to the transmission and local storage of the Limited Download), viewed in its entirety, 
involves the making and distribution of a DPD, and hrther agree that such process in its 
entirety (i-e., inclusive of any server reproductions and any temporary or cached 
reproductions through to the transmission recipient of the Limited Download) is subject 
to the compulsory licensing provisions of Section 115 of the Copyright Act. 

(c) The Parties agree that under current law a compulsory license to make 
On-Demand Streams and Limited Downloads through Covered Services (from the 
making of server reproductions to the transmission and local storage of the On-Demand 
Streams and Limited Downloads) is available under Section 1 15 of the Copyright Act. 

8.2. Subject to Sections 8.3 and 8.5, for the term of this Agreement, no Party, no 
Participating RIAA Member and no Participating NMPAJHFA Publisher shall take a position 
contrary to or inconsistent with Section 8.1, or lend support or resources, financial or otherwise, 
to any other person or entity taking a contrary or inconsistent position, before the Copyright 
Office, a CARP, a court or any other government office or tribunal. Thereafter, no Party, no 
Participating RIAA Member and no Participating NMPA/HFA Publisher shall commence or lend 
support to any action in court to challenge the validity of the rates determined pursuant to 



Article 5 on the ground that On-Demand Streams and Limited Downloads do not involve the 
making or distribution of DPDs. It is understood that, for purposes of this Section 8.2, a 
Participating RIAA Member or Participating NMPPJHFA Publisher shall not be deemed to lend 
financial support or resources to affiliated entities merely through intra-enterprise financial 
arrangements in the ordinary course of business. 

8.3. Notwithstanding Sections 8.1 and 8.2, the Parties, Participating RIAA 
Members and Participating NMPAfHFA Publishers may at any time (1) raise and litigate 
(including, without limitation, before a CARP) the economic value of, and the appropriate 
royalty rates to be applied to, On-Demand Streams and Limited Downloads; (2) take or support 
any position they choose with respect to sound recordings (as distinguished fiom any musical 
works embodied therein) and the rights therein, including, without limitation, rights under 
Sections 106 and 114 of the Copyright Act, and (3) make or lend support to any arguments they 
choose to prosecute, or defend or counterclaim against, an infingement claim relating to 
activities before the Effective Date. Notwithstanding Sections 8.1 and 8.2, RIAA and 
Participating RIAA Members may at any time make or lend support to any arguments they 
choose to defend or counterclaim against an infringement claim relating to activities on or after 
the Effective Date, in the event that a License with respect to the relevant works is not available 
hereunder (it being tinderstood that, subject to Section 8.4, NMPA, HFA and Participating 
NMPA/HFA Publishers may participate in the litigation of any such claim, so long as their doing 
so is consistent with Sections 8.1 and 8.2). The Parties agree that they will act in good faith not 
to induce, promote or encourage the litigation of an infringement claim relating to activities as 
described in the immediately preceding sentence. 

8.4. To the extent that an action being litigated by RIAA and/or a Participating 
RIAA Member, other than that pending case in the Southern District of New York captioned 
Rodgers & Hammerstein Organization v. UMG Recordings, Inc., involves the question of the 
validity of  a notice of intention to obtain a compulsory license as described in Section 8.l(c) for 
a musical work for which a License is not available under this Agreement, neither NMPA nor 
HFA shall participate in or lend support to such action. The Parties agree that they will act in 
good faith not to induce, promote or encourage litigation concerning the validity of a notice of 
intention to obtain a compulsory license as described in Section 8.l(c). 

'8.5. To the extent that a final, non-appealable decision of the Copyright Office or 
a court, or any new legislation, is inconsistent with Section 8. I, this Agreement shall be 
inapplicable to the extent of the inconsistency as of the date thereof, but subject to Article 4, 
Participating RIAA Members shall not be entitled to a rehnd of any monies paid prior to such 
date. 

8.6. This Agreement is entered into in settlement and compromise of certain 
. disputes among the Parties and to clarify certain aspects of the licensing of On-Demand Streams 

and Limited Downloads. Nothing in this Article 8 shall be used by, or be enforceable by, a third 
party not a Party to this Agreement, other than a Participating RIAA Member or Participating 
NMPAIHFA Publisher, in any manner or in any context, including without limitation in any 
legal proceeding. This Agreement does not give rise to any third-party beneficiary rights in any 
party other than Participating RIAA Members and Participating NMPA/HFA Publishers. The 
agreements set forth in this Article 8 and the course of dealing hereunder shall be inadmissible, 
and shall not be used to support any argument of law, in any litigation or arbitration relating to 



(1) activities before the Effective Date or (2) activities other than making and distributing On- 
Demand Streams and Limited Downloads through Covered Services, except making streams that 
would qualify for a statutory license under Section 114(d)(2) of the Copyright Act. 

9. Copyrieht Office Proceedings. 

9.1. FUAA and NMPA promptly shall file in the Copyright Office, in the 
Mechanical and Digital Phonorecord Delivery Compulsory License rulemaking proceeding 
(docket number 2000-7) (the "Proceeding"), an appropriate mutually agreeable document (the 
"Joint Statement") signed by representatives of both FUAA and NMPA and (1) explaining that 
they have entered into this Agreement to resolve certain differences between them and enable the 
expeditious launch of subscription music services; and (2) describing the material terms of this 
Agreement (including without limitation the agreement in Section 8.1). Unless the Parties agree 
otherwise, the Joint Statement shall not address the question of whether the Copyright Office 
should or should not proceed with the Proceeding, and none of the Parties shall use the existence 
of the Agreement to argue to the Copyright Office that the Office should or should not proceed 
with the Proceeding. 

9.2. Either-in the Joint Statement, in joint comments submitted in response to the 
Copyright Office's Notice of Proposed Rulemaking dated August 28,2001, or in a separate 
petition signed by representatives of both Parties to be filed in the Copyright Office promptly 
after the Effective Date, RIAA and NMPA shall request that the Copyright Office amend 37 
C.F.R. 201.18 to facilitate the licensing process for digital music services by addressing in a 
mutually agreeable manner such procedural issues as: 

(a) Permitting combined notices of intention; 

(b) Permitting service of notices of intention on the copyright owner's 
agent, and designating HFA as agent for the receipt of such notices; 

(c) Eliminating the requirement that officerldirector information be 
provided for publicly traded companies and their subsidiaries; 

(d) Permitting notices of intention to be signed by any authorized 
representative of the licensee; 

(e) Permitting mailing to a known correct address of the copyright owner; 
and 

(0 Permitting the service of notices of intention by regular mail. 

10. Congress. As soon-as practicable after the Effective Date, and before any relevant 
congressional hearings then scheduled, if possible, the Parties shall draft and submit a mutually 
agreeable letter to appropriate members of Congress describing this Agreement and the benefits 
thereof. 

11. Memoranda of Understanding- Promptly after the Effective Date, HFA and RIAA shall 
commence good-faith negotiations to (1) revise and renew for an additional year the - 



Memorandum of Understanding dated September 21,2000 (the "MOU") concerning interim 
licenses for DPDs, the revisions to address updated licensing procedures consistent with the 
licensing procedures to be impleniented under this Agreement, and (2) enter into a second 
Memorandum of Understanding concerning certain licensing, payment and additional 
operational issues of mutual concern to HFA and RIAA members, which issues shall include: 

(a) record companies' payment to HFA of 100% of royalties due for a 
particular musical work regardless of whether HFA acts as an agent for all owners of 
such work; 

(b) record companies' provision of album label copy to HFA in order to 
facilitate the licensing process; and 

(c) what information concerning publisher names and shares 
appropriately should be provided by HFA to Participating RIAA Members, and the 
appropriate confidentiality protections therefor. 

Pending completion oKsuch negotiations, HFA will continue to issue "Interim DPD Licenses" as 
described in the MOU in accordance with the practice that has developed under the MOU. 

12. Economic Data. In order to help the Parties better understand and evaluate emerging 
business models for digital music services, RIAA-and NMPA shall jointly hire iin independent 
accounting firm to collect fiom Participating RIAA Members on a confidential basis information 
concerning the economics of emerging subscription service business models and report 
composite information to RIAA and NMPA for tile duration of this Agreement. 

13. Security. If RIAA or any Participating FUAA Member learns of any substantial (in terms of 
number of musical works affected, number of copies or prevalence) circumvention of security 
measures used by Covered Services resulting in unauthorized copying or distribution of sound 
recordings of musical works by authorized or unauthorized users of Covered Services, FUAA 
and/or the Participating RIAA Member shall use commercially reasonable efforts promptly to 
notify HFA of such unauthorized activity; provided, however, that RIAA and Participating RIAA 
Members shall be liable for damages for breach of this Article 13 only if, and to the extent, that 
they themselves are liable for direct, contributory or vicarious copyright infhgement under 
applicable U.S. law, and in such case such damages shall be only those payable for such 
infringement. 

14. Electronic Reporting. The Parties agree to work together in good faith to implement means 
whereby accounting information relating to Licenses will be provided to HFA in electronic, 
machine-readable form. 

15. Publicity. RIAA and NMPA will issue a joint press release announcing this arrangement. In 
their communications to their members concerning this Agreement, the Parties shall recommend 
that their members avail themselves of this Agreement.   he Parties confirm that, subject to 
Section 8.6, this Agreement is not confidential. 



16. Miscellaneous. 

16.1. Governinc Law. This, Agreement shall be governed by, and construed in 
accordance with, the laws of the State of New York (without giving effect to conflicts of law 
principles thereof). 

16.2. Amendment. This Agreement may be modified or amended only by a 
writing signed by each of the Parties. 

16.3. Entire Agreement. This Agreement expresses the entire understanding of 
the Parties and supersedes all prior and contemporaneous agreements and undertakings of the 
Parties with respect to the subject matter hereof. 

16.4. No Effect on Other Anreements. Without limitation, this Agreement shall 
not terminate, supersede, limit or otherwise affect the enforceability of, or the rights of any of the 
respective parties to, any of the following agreements: (1) the Settlement Agreement dated as of 
October 17,2000 between HFA, h4PL Communications, Inc. and Peer Lnternational Corporation, 
on the one hand, and MP3.com, Inc., on the other, and any amendments thereto; (2) the 
Governing Agreement dated as of October 2000 between HFA, MPL Communications, Inc. and 

. Peer International Corporation, on the one hand, and MP3.com, Inc., on the other, and any 
amendments thereto; (3) the Digital Phonorecord Delivery License dated January 15, 1999 
between HFA and Emusic.com Inc., and any amendments thereto; and (4) the ~mendment  
Agreement dated November 2000 between HFA and Emusic.com Inc., and any amendments 
thereto. 

16.5. Counterparts. This Agreement may be executed in counterparts, including 
by means of facsimile, each of which shall be deemed to be an original, but which taken together 
shall constitute one agreement. 

16.6. Headings. The titles used in this Agreement are used for convenience only 
and are not to be considered in construing or interpreting this Agreement. 

IN WZTNESS WHEREOF, the Parties have executed this Agreement as of the Effective 

Hilary s e n  
President and CEO, NMPA President and CEO, RIAA 

Cary ~hkrrtian 
Senior Executive Vice President 
and General Counsel, RIAA 
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Acceptable Data Formats: 
1 MS Access database 
2 MS ExcelSpreadsheefs (with proper headings) 
3 Flat File (fo//ow the file layout below) 

A = Alphanumeric Field 
N = Numeric Field 

LENGTH: For Alphanumeric fields, it is the maximum number of charades required. 
For Numeric fields, It k the exad number of charaden required 

DECIMAL: Number of characters alter decimal (for numeric ftelds only) 

INPUT OPTION: 

The Harry Fox Agency. Inc. Page 1 of 1 10/05R001 503 PM 



- m1C. 

5 ' i gmi -? 

H FAIR1 AA Electronic License Request 
TSOCUTION- & Output File Lavout: Field Explanations 

Manufacturer M 
I Number I 

Request 
Number 

I 

Label Name i 

2 1 Transaction 

I I 

5 1 ISRC Code II M 

M 

Playing Time - * 
Seconds 

Artist 

Song Title 

AlKlA Song 
Title 

ISWC Code 

HFA Song 
Code 

1 Date electronic license request 
1 submitted to HFA 

only) assigned by Licensee for each 
work for which a license is requested 

I 
The name of the record label that 

1 produced the applicable recording 

1 lnternational Standard Recording Code. 
ISRC code assigned to the recording by 

I the record label. 

The number of minutes in the duration 
of the applicable recording 

1 The number of seconds over the last full 
minute in the duration of the applicable 
recording 

M The name of the artist performing the 
applicable recording 

M Title of work for which a License is 
requested 

0 Other names by which the work is 
known 

Code. Code assigned to works by the 
network of ISOllSWC Local or Regional 
agencies 

0 Identifier assigned by HFA to identify a 
work uniquely 

C 
Provide eilherr 

(a) 
SongwriierE 
(b) Publisher. 

Ceta l~g  #, 
Album Tie 
and UPC 

Name of the composer(s) of the work. 

Format: YYYYMMDD 
Example: 3/4/2001 
Data Entered: 2001 0304 

Epic 

Duration = 5 minutes and 52 
seconds 
Data entered: 005 
Duration = 5 minutes and 52 
seconds 
Data entered: 52 

John Lennon, Paul McCartney 

Yesterday 

Over the Rainbow; Somewhere 
Over the Rainbow 

Example: T-034.524.680-1 
Data Entered: TO345246801 

Example: PI2345 

Format: [First Name] [Last 
Name], [First Name], etc 
Example: Michael Ross. Tom 
Smith 



EM1 Mills Name of publisher owning a share of 
the work. Additional publishers should 
be listed on separate lines using the 
same manufacturer's request number 
assigned to the work. 

C 
Provide eitherr 

(a1 
Songwriter 
(b) Publisher, 

catalog #, 
Album fiUe 

and UPC 

14 Publisher 
Name 

0 

0 

C 
Provide eilherr 

(a) 
Songwriier 
(bJ Publisher. 

Catalog #. 
Album T i e  
and UPC 

C 
Provide eitherr 

(a) 
So,,grniter or 
(b) Publisher, 

Calalog #. 
Album T i e  
and UPC 

C 
Provide either: 

(a) 
Songwriter or 
(6) Publisher, 

Catalog #, 
Album TiUe 
and UPC 

M 

- 

I .  

M 

M 

15 

16 

17 

18 

19 

20 

21 

22 

Identifier assigned by HFA to identify a 
publisher uniquely. 

HFA Publisher 
Number 

Publisher 
Share 

Catalog 
Number 

Album 
(physical . 
produst) Title 

UPC Code- 

Configuration 
Code 

License Type 

Server 
Fixation Date 

Pi2345 

Percent of song owned by publisher. Example: 66.667% 
Data Entered: 066.6670 

The catalog number of a prior physical 1 12345-2 
product that has been previously 
licensed (where applicable.) 

The title of a prior physical product that 
has been previously licensed (where 
applicable) 

The WPC code of a prior physical 
product that has been previously 
licensed (where applicable). 

Code designating configuration type(s) 
applicable. Numerous options 

. available; most relevant are in example 
column. 

Classification of license type requested. 
Numerous options available; most 
relevant is in example column. 
The date the applicable recording was 
or is expected to be fixed to the server 
for distribution via streaming or 
downloading. 

Parachute 

706301594728 

& 

LT 

LU 

S 

Use in Covered Services 
under this Agreement 
(includes LT. LU and S 
below) 
nme-LimitedDig~tal 
Phonomcord Delivery 

Use Limited Digital 
Phonomwni Delivery 

On-Demand Streaming 
(Single) 
Digital Phonorecord 
Delivery (Single) 
Digital 

Format: YYYYMMDD 
Example: 3/4/2001 
Data Entered: 2001 0304 



Statutory rate to be 
determined under this 
Agreement 
Under controlled 
composition clause in 
contract where 
controlled rate applies 
Statutory (already 
determined) 

T 

R 

S 

23 C 
(one of tlje 

from 23 - 26 
must be 

completed) 

Rate Code Code designating type of rate 
applicable. Numerous options 
available; most relevant are in example 

24 

25 

26 

27 

28 

.0755000 

075.00 

075.00 

1010120001 

C 
(one of the 
rate fields 

from 23 - 26 
must be 

completed) 

C 
(one of the 
rate fields 

fmm 23 - 26 
must be 

completed) 

C 
(one of the 
rate fields 

from 23 - 26 
must be 

completed) 

Output 

Output 

Rate i n  Cents 

Rate i n  
Percentage o f  
Statutory 

Rate in 
Percentage o f  
Minimum 
stahtory  

HFA License 
Number- 

HFA License 
Reject Code 

01 

02 

03 

10 
11 

12 

13 

I 4  

Rate indicated as a penny rate. 

Rate indicated in percentage of 
statutory. 

Rate indicated in a percentage of - 
minimum statutory. 

Number assigned by HFA for each 
license 

Code designating reason why request 
was not licensable as submitted. 
Numerous options available; most 
relevant are in example column. 

NO MATCH FOUND (FOR 
OTHER THAN SPECIFICALLY 
LISTED REJECT CODES) 
DUPLICATE LICENSE REQUEST 
(1 ST PASS - PRELIMINARY 
SCAN; WITHIN THE CURRENT 
BATCH) 
DUPLICATE LICENSE 
REQUEST (2ND PASS. 
ALREADY LICENSED, PART 
OF EDIT VALIDKTION 
PROCESS) 
SONG TITLE NOT FOUND 
SONG TITLE MATCH ONLY, 
INSUFFICIENT FOR 
LICENSE 
SONG TITLE AND ARTIST 
MATCH ONLY. 
INSUFFICIENT FOR 
I-ICENSE 
SONG TITLE AND ALBUM 
MATCH ONLY. 
INSUFFICIENT FOR 
LICENSE 
SONG TlTLE AND CATALOG 
1 UPC # MATCH ONLY, 
INSUFFICENT FOR LICENSE 



HFA Flag fo r  
~ r n e n d e d  
publ isher Data 

-- 
Output 

21 CONTROLLED RATE 
REQUEST COULD NOT BE 

81 

I AGREEMENT 
I ORIGINAL VERSION OF 

MATCHED TO PREVIOUSLY 
PUBLISHER NOT 
REPRESENTEDBYHARRY 

82 
83 

SONG IS IN THE PUBLIC 
DOMAIN IN THE USA 
PUBLISHER OWNERSHIP 
NOT YET VERIFIED 
SONG PLACED ON HOLD 
FOR LICENSING BY 
PUBLISHER 
SONG HAS RESTRICTIONS; 
REQUIRES PUBLISHER 
APPROVAL 
OLD DERIVATIVE VERSION 
OF SONG, CURRENT 

FOX AGENCY 
PUBLISHER UNKNOWN 
PUBLISHER OPTED-OUT OF 

1 PUBLISHER UNKNOWN 
96 1 INVALID SONG CODE 

can note that HFA publisher 
information differs from that 
submitted 



EXHIBIT CO 0005 
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RULES and REGULATIONS 

LIBRARY OF CONGRESS 

Copyr igh t  O f f i c e  

37 CFR P a r t  255 

[Docket No. 96-4 CARP DPRA] 

Mechanical and D i g i t a l  Phonorecord D e l i v e r y  Rate  Adjustment Proceeding 

Tuesday, February 9, 1999 

*6221 AGENCY: Copyr igh t  O f f i c e ,  L i b r a r y  o f  Congress.  

ACTION: F i n a l  r e g u l a t i o n s .  

SUMMARY: The Copyr igh t  O f f i c e  o f  t h e  L i b r a r y  o f  Congress i s  announcing f i n a l  
r e g u l a t i o n s  s e t t i n g  t h e  r a t e  f o r  t h e  d e l i v e r y  of d i g i t a l  phonorecords  i n  g e n e r a l  
and d e f e r r i n g  u n t i l  t h e  n e x t  schedu led  r a t e  ad jus tment  p roceed ing  f u r t h e r  
c o n s i d e r a t i o n  o f  t h e  r o y a l t y  r a t e  f o r  t h e  d e l i v e r y  o f  a  d i g i t a l  phonorecord where 
t h e  r e p r o d u c t i o n  o r  d i s t r i b u t i o n  *6222 is  i n c i d e n t a l  t o  t h e  t r a n s m i s s i o n  which 
c o n s t i t u t e s  a  d i g i t a l  phonorecord d e l i v e r y .  

EFFECTIVE DATE: J a n u a r y  1, 1998. 

FOR FURTHER INFORMATION CONTACT: David 0 .  Carson, Genera l  Counsel ,  o r  Tanya M .  

Sandros ,  At to rney  Advisor,  Copyright  A r b i t r a t i o n  Roya l ty  Panel  ("CARP"), P.O. Box 
70977, Southwest S t a t i o n ,  Washington, DC 20024. Telephone (202)  707-8380. 
Te le fax :  (202)  252-3423. 

.SUPPLEMENTARY INFORMATION: On November 1, 1995, Congress passed  t h e  D i g i t a l  
Performance Right  i n  Sound Recordings Act o f  1995 ( " D i g i t a l  Performance A c t " ) .  
Pub. L. 104-39, 109 S t a t .  336. Among o t h e r  t h i n g s ,  t h e  Act conf i rms  and c l a r i f i e s  
t h a t  t h e  scope o f  t h e  s t a t u t o r y  l i c e n s e  t o  make and d i s t r i b u t e  phonorecords  o f  
nondramat ic  m u s i c a l  composi t ions ,  17 U.S.C. 115, i n c l u d e s  t h e  r i g h t  t o  d i s t r i b u t e  
o r  a u t h o r i z e  d i s t r i b u t i o n  by means o f  a  d i g i t a l  t r a n s m i s s i o n  which c o n s t i t u t e s  a  
" d i g i t a l  phonorecord d e l i v e r y . "  1 7  U.S.C. 1 1 5 ( c )  ( 3 )  ( A ) .  

A " d i g i t a l  phonorecord d e l i v e r y "  i s  d e f i n e d  a s  "each i n d i v i d u a l  d e l i v e r y  of a  
phonorecord by d i g i t a l  t r a n s m i s s i o n  o f  a  sound r e c o r d i n g  which r e s u l t s  i n  a  
s p e c i f i c a l l y  i d e n t i f i a b l e  reproduc t ion  by o r  f o r  any t r a n s m i s s i o n  r e c i p i e n t  o f  a  

O 2006 Thomson/West. No Claim t o  Or ig .  U.S. Govt. Works 
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phonorecord o f  t h a t  sound r e c o r d i n g  * * * . "  17 U.S.C. 115 ( d )  . 
The D i g i t a l  Performance A c t  e s t a b l i s h e d  t h a t  t h e  r a t e  f o r  a l l  d i g i t a l  phonorecord 

d e l i v e r i e s  ("DPDs") made o r  a u t h o r i z e d  under a  compulsory l i c e n s e  on o r  b e f o r e  
December 31, 1997, was t h e  same a s  t h e  r a t e  i n  e f f e c t  f o r  t h e  making and 
d i s t r i b u t i o n  of p h y s i c a l  phonorecords  f o r  t h a t  p e r i o d .  17 U.S.C. 1 1 5 ( c )  ( 3 )  ( A )  ( i ) .  

For  d i g i t a l  phonorecord d e l i v e r i e s  made o r  a u t h o r i z e d  a f t e r  December 31, 1997, 
t h e  D i g i t a l  Performance Act e s t a b l i s h e d  a  two-step p r o c e s s  f o r  de te rmin ing  t h e  
terms and r a t e s ;  e i t h e r  t h e  c o p y r i g h t  owners o f  nondramatic  mus ica l  works and 
t h o s e  persons  e n t i t l e d  t o  o b t a i n  a  l i c e n s e  may n e g o t i a t e  t h e  r a t e s  and terms f o r  
t h e  s t a t u t o r y  l i c e n s e ,  o r  t h e y  may p a r t i c i p a t e  i n  a  Copyright  A r b i t r a t i o n  Royal ty  
Panel ("CARP") proceeding.  17 U .  S.C. 115 ( c )  ( 3 )  ( A )  - ( D )  . I n  a  CARP proceeding,  t h e  
p a r t i e s  p r e s e n t  ev idence  t o  a  pane l  o f  t h r e e  a r b i t r a t o r s  who, based upon t h e  
w r i t t e n  record ,  w r i t e  a  r e p o r t  f o r  t h e  L i b r a r i a n  o f  Congress i n  which t h e  CARP 
s e t s  o u t  its d e t e r m i n a t i o n  concerning t h e  a p p r o p r i a t e  r a t e s  and te rms .  17 U.S.C. 
802 ( c )  and ( e )  . 

The L i b r a r i a n  i n i t i a t e d  t h e  v o l u n t a r y  n e g o t i a t i o n  p e r i o d  f o r  t h i s  r a t e  s e t t i n g  
proceeding on J u l y  17, 1996, and d i r e c t e d  it t o  end on December 31, 1996. 61 FR 
37213 ( J u l y  17, 1996) .  A t  t h e  same t ime,  t h e  L i b r a r i a n  announced a  schedule  f o r  a  
CARP proceeding i n  c a s e  t h e  i n t e r e s t e d  p a r t i e s  were unable  t o  reach  an  
industry-wide agreement through t h e  n e g o t i a t i o n  p r o c e s s .  The L i b r a r i a n  vaca ted  
t h i s  schedule  and a  second schedule  f o r  a  CARP p roceed ing  a t  t h e  r e q u e s t  o f  t h e  
n e g o t i a t i n g  p a r t i e s ,  Recording I n d u s t r y  A s s o c i a t i o n  o f  America ("RIAA"), t h e  
Nat iona l  Music P u b l i s h e r s '  Assoc ia t ion ,  Inc .  ("NMPA"), and The Harry Fox Agency, 
I n c .  ("Harry Fox").  61 FR 65243 (December 11, 1 9 9 6 ) ;  62 FR 5057 (February  3, 1997) 

Ul t imate ly ,  t h e s e  p a r t i e s  reached a  v o l u n t a r y  agreement which t h e y  submi t ted  t o  
t h e  L i b r a r i a n  o f  Congress on November 5, 1997, p u r s u a n t  t o  37 CE'R 2 5 1 . 6 3 ( b ) .  
S e c t i o n  251.63(b) a l l o w s  t h e  L i b r a r i a n  t o  adopt  r a t e s  and terms embodied i n  a  
proposed s e t t l e m e n t  wi thou t  convening an  a r b i t r a t i o n  pane l ,  i f  a f t e r  conduct ing a  
notice-and-comment proceeding,  no p a r t y  wi th  a n  i n t e n t  t o  p a r t i c i p a t e  i n  a  CARP 
proceeding f i l e s  a  s u b s t a n t i v e  comment opposing t h e  proposed r e g u l a t i o n s .  See 
e . g . ,  62 FR 63502 {December 1, 1997) {proposing r e g u l a t i o n s  s e t t i n g  r a t e s  and 
terms f o r  t h e  s e c t i o n  118 l i c e n s e ) .  Accordingly,  t h e  L i b r a r i a n  p u b l i s h e d  t h e  
proposed r a t e s  and te rms  f o r  d i g i t a l  phonorecord d e l i v e r i e s  f o r  p u b l i c  comment. 
62 FR 63506 (December 1, 1 9 9 7 ) .  

Three p a r t i e s  f i l e d  comments i n  response  t o  t h e  proposed terms and r a t e s :  t h e  
United S t a t e s  Telephone A s s o c i a t i o n  ("USTA"), t h e  C o a l i t i o n  o f  I n t e r n e t  Webcasters 
("Webcasters") ,  and Broadcast  Music, Inc .  ("BMI"). These comments s e r v e d  t o  
i d e n t i f y  h e r e t o f o r e  unknown p a r t i e s  who have a  s i g n i f i c a n t  i n t e r e s t  i n  t h e  s e t t i n g  
o f  t h e  r a t e s  and t e r m s  f o r  t h e  d e l i v e r y  o f  d i g i t a l  phonorecord d e l i v e r i e s .  
Consequently,  t h e  p a r t i e s  e n t e r e d  a  new round of n e g o t i a t i o n s  i n  an  a t t e m p t  t o  
r e s o l v e  t h e  commenters' concerns  and reach  a  m u t u a l l y  a c c e p t a b l e  industry-wide 
agreement.  

O 2006 Thomson/West. No Claim t o  Or ig .  U.S. Govt. Works. 
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During the second phase of negotiations, the NMPA, SGA, and RIAA submitted a 
memorandum to the Copyright Office requesting that it adopt the unopposed rate for 
the delivery of digital phonorecords in general and the schedule for future rate 
adjustment proceedings set forth in its November 5, 1997, agreement, and that it 
either adopt the proposed rates and terms for incidental digital phonorecord 
deliveries set forth in the proposed regulations or sever and defer further 
consideration of these rates and terms until the next rate adjustment proceeding. 
The Copyright Office then offered the parties who had filed a Notice of Intent to 
Participate an opportunity to comment on the memorandum. See Order, Docket No. 
96-4 CARP DPRA (October 16, 1998). 

USTA responded that its concerns were fully addressed by the memorandum; and the 
three performing rights organizations, ASCAP, BMI, and SESAC, filed a joint 
comment which generally supported the recommendations outlined in the 
NMPA/SGA/RIAA memorandum, provided that the final regulations included a provision 
recognizing that the section 115 license does not affect in any way the public 
performance rights granted under 17 U.S.C. 106(4). Similarly, the Webcasters filed 
comments which supported the adoption of the rate and terms for digital 
phonorecord deliveries in general and the suggestion to sever and defer further 
consideration of rates and terms for incidental DPDs until the next rate 
adjustment proceeding with two modifications. First, the Webcasters sought an 
amendment to the proposed rules that would allow a party to petition the Copyright 
Office for a proceeding to set a rate for the transmission of an incident'al 
digital phonorecord delivery prior to the next scheduled date. Second, the 
Webcasters requested that no rate be set for the incidental DPDs prior to the 
completion of a study required by Congress under section 104 of the Digital 
Millennium Copyright Act of 1998 ("DMCA"), subject to the right to petition for an 
interim rate adjustment proceeding. 

In reply comments, NMPA/SGA/RIAA agreed to the ASCAP/BMI/SESAC suggestion for a 
clarification and the Webcasters' suggestion for a right to petition for a rate 
adjustment proceeding for incidental DPDs during the interim period. However, 
they did not support the Webcasters' request to postpone the rate adjustment 
proceeding for incidental DPDs until the Office completes its study on the 
operation of sections 109 and 117 of the Copyright Act, 17 U.S.C., as effected by 
Title I of the DMCA. 

On December 4, 1998, the NMPA/SGA/RIAA submitted a second joint petition for 
adjustment of digital phonorecord delivery royalty rates, incorporating the 
proposed modifications except for the suggestion to postpone the rate adjustment 
proceeding until the completion of the study. The petition was filed pursuant to 
17 U.S.C. 115(c) and 803(a) and 37 CEX 251.63(b). Section 251.63(b) allows the 
Librarian to adopt the proposed rates and terms at the conclusion of an unopposed 
notice-and-comment rulemaking proceeding. This being so, *6223 the Copyright 
Office requested public comment on the proposed rates and terms in a notice 
published in the Federal Register. 63 FR 71249 (December 24, 1998). 

The Copyright Office received no comments opposing the rates and terms for the 
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d e l i v e r y  o f  d i g i t a l  phonorecords  s e t  f o r t h  i n  t h e  December 24, 1998, Federa l  
R e g i s t e r  n o t i c e .  There fore ,  by t h i s  n o t i c e ,  t h e  L i b r a r i a n  is adopt ing  and t h e  
Copyr igh t  O f f i c e  is  announcing f i n a l  r e g u l a t i o n s  which set t h e  r a t e  f o r  t h e  
d e l i v e r y  o f  d i g i t a l  phonorecords  i n  g e n e r a l  and d e f e r  u n t i l  t h e  n e x t  scheduled  
r a t e  ad jus tment  proceeding f u r t h e r  c o n s i d e r a t i o n  o f  t h e  r o y a l t y  r a t e  f o r  t h e  
d e l i v e r y  o f  a  d i g i t a l  phonorecord where t h e  reproduc t ion  o r  d i s t r i b u t i o n  i s  
i n c i d e n t a l  t o  t h e  t r a n s m i s s i o n  which c o n s t i t u t e s  a  d i g i t a l  phonorecord d e l i v e r y .  

L i s t  o f  S u b j e c t s  i n  37 CFR P a r t  255 

Copyr igh t ,  Recordings.  

For  t h e  reasons  s e t  f o r t h  i n  t h e  preamble, t h e  L i b r a r y  amends 37 CFR p a r t  255 a s  
f o l l o w s :  

PART 255--ADJUSTMENT OF ROYALTY PAYABLE UNDER COMPULSORY LICENSE FOR MAKING AND 
DISTRIBUTING PHONORECORDS 

1. The a u t h o r i t y  c i t a t i o n  f o r  p a r t  255 c o n t i n u e s  t o  read  a s  fol lows:  

A u t h o r i t y :  17 U.S.C. 8 0 1 ( b )  (1) and 803. 

37 CFR 5 255.5 

2 .  Revise  8255.5 t o  r e a d  a s  fol lows:  

37 CFR 5 255.5 

5255.5 Royal ty  r a t e  f o r  d i g i t a l  phonorecord d e l i v e r i e s  i n  g e n e r a l .  

( a )  For every  d i g i t a l  phonorecord d e l i v e r y  made on o r  b e f o r e  December 31, 1997, 
t h e  r o y a l t y  r a t e  payab le  w i t h  r e s p e c t  t o  each  work embodied i n  t h e  phonorecord 
s h a l l  be e i t h e r  6 .95 c e n t s ,  o r  1 . 3  c e n t s  p e r  minute  of  p l a y i n g  t ime  o r  f r a c t i o n  
t h e r e o f ,  whichever amount i s  l a r g e r .  

( b )  For e v e r y  d i g i t a l  phonorecord d e l i v e r y  made on o r  a f t e r  January 1, 1998, 
e x c e p t  f o r  d i g i t a l  phonorecord d e l i v e r i e s  where t h e  reproduc t ion  o r  d i s t r i b u t i o n  
o f  a  phonorecord is i n c i d e n t a l  t o  t h e  t r a n s m i s s i o n  which c o n s t i t u t e s  t h e  d i g i t a l  
phonorecord d e l i v e r y ,  a s  s p e c i f i e d  i n  17 U.S.C. 1 1 5 ( c )  ( 3 )  (C) and ( D l ,  t h e  r o y a l t y  
r a t e  payab le  w i t h  r e s p e c t  t o  each  work embodied i n  t h e  phonorecord s h a l l  be t h e  
r o y a l t y  rate p r e s c r i b e d  i n  8255.3 f o r  t h e  making and d i s t r i b u t i o n  of  a  phonorecord 
made and d i s t r i b u t e d  on t h e  d a t e  of  t h e  d i g i t a l  phonorecord d e l i v e r y  ( t h e  
" P h y s i c a l  Rate") . I n  any  f u t u r e  proceeding under  17 U.S.C. 115 (c) ( 3 )  (C)  o r  (D) , 
t h e  r o y a l t y  r a t e s  payab le  f o r  a  compulsory l i c e n s e  f o r  d i g i t a l  phonorecord 
d e l i v e r i e s  i n  g e n e r a l  s h a l l  be e s t a b l i s h e d  d e  novo, and no p r e c e d e n t i a l  e f f e c t  
s h a l l  be g iven  t o  t h e  r o y a l t y  r a t e  payab le  under t h i s  paragraph f o r  any p e r i o d  
p r i o r  t o  t h e  p e r i o d  a s  t o  which t h e  r o y a l t y  r a t e s  a r e  t o  be  e s t a b l i s h e d  i n  such  
f u t u r e  proceeding.  

O 2006 Thomson/West. No Claim t o  Orig.  U.S. Govt. works 
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3. Add 55255.6 through 255.8 t o  read  a s  fol lows:  

37 CFR 5 255.6 

S255.6 Royal ty  r a t e  f o r  i n c i d e n t a l  d i g i t a l  phonorecord d e l i v e r i e s .  

The r o y a l t y  r a t e  f o r  d i g i t a l  phonorecord d e l i v e r i e s  where t h e  reproduc t ion  o r  
d i s t r i b u t i o n  o f  a phonorecord is i n c i d e n t a l  t o  t h e  t r a n s m i s s i o n  which c o n s t i t u t e s  
a d i g i t a l  phonorecord d e l i v e r y ,  a s  s p e c i f i e d  i n  17 U.S.C. 1 1 5 ( c )  ( 3 )  (C) and ( D l ,  i s  
d e f e r r e d  f o r  c o n s i d e r a t i o n  u n t i l  t h e  n e x t  d i g i t a l  phonorecord d e l i v e r y  r a t e  
ad jus tment  proceeding p u r s u a n t  t o  t h e  schedule  s e t  f o r t h  i n  5255.7; provided,  
however, t h a t  any owner o r  u s e r  of a copyr igh ted  work w i t h  a s i g n i f i c a n t  i n t e r e s t  
i n  such r o y a l t y  r a t e ,  a s  p rov ided  i n  17 U.S.C. 8 0 3 ( a )  ( l ) ,  may p e t i t i o n  t h e  
L i b r a r i a n  of  Congress t o  e s t a b l i s h  a r a t e  p r i o r  t o  t h e  commencement of t h e  nex t  
d i g i t a l  phonorecord d e l i v e r y  r a t e  adjustment  proceeding.  I n  t h e  even t  such  a 
p e t i t i o n  i s  f i l e d ,  t h e  L i b r a r i a n  o f  Congress s h a l l  proceed i n  accordance w i t h  17 
U.S.C. l l 5 ( c )  ( 3 )  (Dl, and a l l  a p p l i c a b l e  r e g u l a t i o n s ,  a s  though t h e  p e t i t i o n  had 
been f i l e d  i n  accordance wi th  17 U.S.C. 803 ( a )  (1).  

37 CFR 5 255.7 

5255.7 Fu ture  p roceed ings .  

The procedures  s p e c i f i e d  i n  17 U.S.C. 115 (c) (3)  (C) s h a l l  be repea ted  i n  1999, 
2001, 2003, and 2006 s o  a s  t o  determine t h e  a p p l i c a b l e  r a t e s  and terms f o r  t h e  
making o f  d i g i t a l  phonorecord d e l i v e r i e s  d u r i n g  t h e  p e r i o d s  beginning January  1, 
2001, 2003, 2005, and 2008. The procedures  s p e c i f i e d  i n  17 U.S.C. 1 1 5 ( c )  ( 3 )  ( D )  
s h a l l  b e  repea ted ,  i n  t h e  absence o f  l i c e n s e  agreements  n e g o t i a t e d  under 17 U.S.C. 
1 1 5 ( c )  ( 3 )  ( B )  and ( C ) ,  upon t h e  f i l i n g  o f  a p e t i t i o n  i n  accordance wi th  17 U.S.C. 
8 0 3 ( a )  ( l ) ,  i n  2000, 2002, 2004, and 2007 s o  a s  t o  de te rmine  new r a t e s  and t e r m s  
f o r  t h e  making of  d i g i t a l  phonorecord d e l i v e r i e s  d u r i n g  t h e  p e r i o d s  beginning 
January  1, 2001, 2003, 2005, and 2008. T h e r e a f t e r ,  t h e  procedures  s p e c i f i e d  i n  17 
U.S.C. 115 ( c )  (3 )  (C)  and ( D )  s h a l l  be repea ted  i n  each  f i f t h  c a l e n d a r  y e a r .  
Notwithstanding t h e  fo rego ing ,  d i f f e r e n t  y e a r s  f o r  t h e  r e p e a t i n g  of  such 
proceed ings  may be  determined i n  accordance wi th  17 U .  S.C. 115 ( c )  (3)  (C) and ( D )  . 

37 CFR 5 255.8 

5255.8 P u b l i c  performances o f  sound record ings  and mus ica l  works. 

Nothing i n  t h i s  p a r t  a n n u l s  o r  l i m i t s  t h e  e x c l u s i v e  r i g h t  t o  p u b l i c l y  perform a 
sound record ing  o r  t h e  mus ica l  work embodied t h e r e i n ,  i n c l u d i n g  by means of  a 
d i g i t a l  t r ansmiss ion ,  under 17 U.S.C. 106(4)  and 1 0 6 ( 6 ) .  

Dated: January  29, 1999. 

Marybeth P e t e r s ,  
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R e g i s t e r  o f  C o p y r i g h t s .  

James H. B i l l i n g t o n ,  

The L i b r a r i a n  o f  Congres s .  

[FR Doc. 99-3119 F i l e d  2-8-99; 8:45 am] 
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Before the 
UNITED STATES COPYRIGHT OFFICE 

LIBRARY OF CONGRESS 
Washington, D.C. 

In the Matter of 
Docket No. 96-4 CARP DPRA 

DIGITAL PHONORECORD DELIVERY : 
RATE ADJUSTMENT PROCEEDING 

AMEh?)ED JOINT PETITION FOR ADJUSTMENT O F  
DIGITAL PHONORECORD DELIVERY ROYALTY RATES 

SUBMITTED BY 
NATIONAL hlClSIC PUBLISHERS' ASSOCIATION, INC., 

THE SONGMXITERS GUILD O F  AMERICA Ah?) 
RECORDING INmUSTRY ASSOCIATTON O F  AMERICA, INC. 

This amended petition for adjustment of digital phonorecord delivery 
f 

("DPD") royalty rates is submitted jointly at the request of the Copyright Office and 

pursuant to 17 U.S.C. $ 5  115(c) and 803(a) and 37 C.F.R. $ 251.63@) by the 

National Music Publishers' Association, Inc., The Songwriters Guild of America and 

the Recording Industry Association of America, Inc. (the "Petitioners"). 

The Petitioners submit the accompanying Amended Proposal 

Concerning Digital Phonorecord Delivery Royalty Rate Adjustments (the "Amended 

Proposal") and hereby request that the Copyright Office, pursuant to 17 U.S.C. 

5 803(a) and 37 C.F.R. $ 251.63@), promulgate regulations effecting an adjustment 

of the royalty rates in the manner set forth in  the Amended Proposal. This Amended 

Proposal follows and supersedes paragraphs 3 through 6 of the original proposal (the 

"Original Proposal") accompanying the Joint Petition for Adjustment of Physical 



Phonorecord and Digital Phonorecord Delivery Royalty Rates submitted by the 

Petitioners on November 5 ,  1997 ("Original Petition"), and resolves concerns raised 

in comments on the Original Proposal and the Memorandum of NMPA, SGA and 

RIAA Regarding Adoption of Rates for General Digital Phonorecord Deliveries by the 

Coalition of Internet Webcasters, Broadcast Music, Inc., the United States Telephone 

Association, the American Society of Authors, Composers, and Publishers and 

SESAC, Inc (the "Commenting Parties"). 

The Amended Proposal was formulated after the Petitioners and the 

Commenting Parties held discussions for the purpose ofarriving at a mutually 

agreeable proposal respecting the DPD royalty rates. Based upon representations 

made by the Commenting Parties, the Petitioners understand that the Commenting 

f -  . .  . , Parties have no objection to the accompanying Amended Proposal. Petitioners believe 

that the promulgation of rates and terms for DPDs as provided in the Amended 

Proposal as soon as possible will facilitate the licensing of copyrighted musical works 

for the benefit of copyright owners and users and the general public. Accordingly, 

Petitioners suggest a notice and comment period for the Amended Proposal of thirty 

(30) days. 

As set forth in the Original Petition, the Petitioners have a "significant 

interest" in the royalty rates to be adjusted, within the meaning of section 803(a)(l) of 

the Copyright Act. National Music Publishers' Association, Inc. ("NMPA") is an 

association of over 600 commercially active American music publishers, whose 

interests Nh4PA represents through a variety of legislative, legal, and public relations 



initiatives. NMPA's wholly owned subsidiary, The Hany Fox Agency, Inc., acts as 

a licensing agent for over 17,000 music publishers. 

The Songwriters Guild of America ("SGA") is a national organization 

of over 4,500 songwriters. Its primary functions are to promote the interesls of 

authors and composers in their dealings with those who market and use their creative 

works, and in legislative matters. Like NMPA, SGA represents the interests of those 

who receive royalties for the use of copyrighted musical works. 

Recording industry Association of America, Inc. ("RIAA") is an 

association of approximately 350 recording companies. Its members are the leading 

manufacturers of the records, tapes and compact discs sold in the United States, and 

are engaged in the distribution of music through DPD systems. RIAA thus represents 

f the interests of those who must pay royalties for use of copyrighted musical works in 

DPDs. 

The accompanying Amended Proposal is submitted on the 

understanding that its various provisions are not severable. The Amended Proposal is 

without prejudice to any position, contention or argument that the Copyright Owners 



or Copyright Users may take in any proceeding or litigation, and is not intended to 

be, and should not constitute, a precedent in any future rate adjustment proceeding. 

Dated:, December 4, 1998 

Respectfully submitted, 

NATIONAL MUSIC PUBLISHERS' 
ASSOCIATION. INC. 

Edward P. Murphy 
President 
71 1 Third Avenue 
New York, New York 10017 
(2 12) 370-5330 

PAUL. WEISS. RIFKIND. WHARTON & 

By: 

Carey R. Ramos 
Jacqueline C. Charlesworth 
1285 Avenue of the Americas 
New York, New York 10019 
(212) 373-3000 . 

Counsel for NMPA 

THE SONGWRITERS GUILD OF AMERICA 

By: 

President 
1500 Harbor Boulevard 
Weehawken, New Jersey 07087 
(201) 867-7603 



RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC. 

By: 
Cary H. Sherman 
senior Executive Vice President and 
General Counsel 
1330 Connecticut Avenue, N.W., Suite 300 
Washington, D.C. 20036 
(202) 775-0 10 1 

ARNOLD & PORTER 

By: 
Steven R. Englund 
555 Twelfth Street, N.W. 
Washington,'D.C. 20004 
(202) 942-5000 

Counsel for RIAA 



Amended Proposal Concerning Digital 
Phonorecord Delivery Royaltv Rate Adiustments 

Amendments to 37 C.F.R. Part 255 

1. The title of section 255.5 is revised to read "Royalty rate for digital 
phonorecord deliveries in general." and the present paragraph of section 255.5 is 
designated as paragraph '(a). 

Section 255.5 is further revised by adding the following new paragraph: 

(b) For every digital phonorecord delivery made on or after 
January 1, 1998, except for digital phonorecord deliveries where the 
reproduction or distribution of a phonorecord is incidental to the transmission 
which constitutes the digital phonorecord delivery, as specified in 17 U.S.C. 5 
115(c)(3)(C) and (D), the royalty rate payable with respect to each work 
embodied in the phonorecord shall be the royalty rate prescribed in 
section 255.3 for the making and distribution of a phonorecord made and 
distributed on the date of the digital phonorecord delivery (the "Physical 
Rate"). In any future proceeding under 17 U.S.C. 5 1 15(c)(3)(C) or @), the 
royalty rates payable for a compulsory license for digital phonorecord 
deliveries in general shall be established de novo, and no precedential effect 
shall be given to the royalty rate payable under this paragraph for any period 
prior to the period as to which the royalty rates are to be established in such 
future proceeding. 

2. A new section 255.6 is added, which reads as follows: 

255.6 Royalty rate for incidental digital phonorecord deliveries. 

The royalty rate for digital phonorecord deliveries where the 
reproduction or distribution of a phonorecord is incidental to the transmission 
which constitutes a digital phonorecord delivery, as specified in 17 U.S.C. 
5 115(c)(3)(C) and @), is deferred for consideration until the next digital 
phonorecord delivery rate adjustment proceeding pursuant to the schedule set 
forth in section 255.7; provided, however, that any owner or user of a 
copyrighted work with a significant interest in such royalty rate, as provided in 



17 U.S.C. 4 803(a)(l), may petition the Librarian of Congress to establish a 
rate prior to the commencement of the next digital phonorecord delivery rate 
adjustment proceeding. In the event such a petition is filed, the Librarian of 
Congress shall proceed in accordance with 17 U.S.C. $ 115(c)(3)@), and all 
applicable regulations, as though the petition had been filed in accordance with 
17 U.S.C. $j 803(a)(l). 

3. A new section 255.7 is added, which reads as follows: 

255.7 Future proceedings. 

The procedures specified in 17 U.S.C. 4 115(c)(3)(C) shall be repeated 
in 1999, 2001, 2003 and 2006 so as to determine the applicable rates and 
terms for the making of digital phonorecord deliveries during the periods 
beginning January 1, 2001, 2003, 2005 and 2008. The procedures specified in 
17 U.S.C. § 115(c)(3)@) shall be repeated, in the absence of license 
agreements negotiated under 17 U.S.C. 4 115(c)(3)(B) and (C), upon the filing 
of a petition in accordance with 17 U.S.C. 803(a)(l), in 2000, 2002, 2004 
and 2007 so as to determine new rates and terms for the making of digital 
phonorecord deliveries during the periods beginning January 1, 2001, 2003, 
2005 and 2008. Thereafter, the procedures specified in 17 U.S.C. 
4 115(c)(3)(C) and @) shall be repeated in each fifth calendar year. 
Notwithstanding the foregoing, different years for the repeating of such 
proceedings may be determined in accordance with 17 U.S.C. 4 115(c)(3)(C) 
and @I. 

4. A new section 255.8 is added, which reads as follows: 

255.8 Public performances of sound recordings and musical works. 

Nothing in Part 255 annuls or limits the exclusive right to publicly 
perform a sound recording or the musical work embodied therein, including by 
means of a digital transmission, under 17 U.S.C. $4 106(4) and 106(6). 
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National Music Publishers' Association Inc. 
and The IIarry Fox Agency. Inc. 

E D W A R D  P. M U R P I I Y . P r r r i d r n r  
Chid titMI'w oficfl 

October 13, 1998 

Cary H. Sherman, Esq. 
Senior Executive Vice President and General Counsel 
Recording Industry Association of America, Inc. 
1330 Connecticut Avenue, N.W., Suite 300 
Washington, D.C. 20036 

Dear Cary: 

This will c o n f m  our agreement regarding certain rates and terms with respect 

! to licensing of digital phonorecord deliveries ("DPDs") pursuant to Section 115(c) of the 
Copyright Act. NMPA, RIAA and SGA filed a joint petition with the Copyright Office on 
November 5, 1997, to set the statutory rates and terms for DPDs, and, by memorandum filed 
with the Copyright Office on July 21, 1998, amended certain provisions proposed in that 
petition (as thus amended, the "Joint Petitionw). That petition remains pending. We have now 
agreed that we will jointly propose to the Copyright Office that it (a) adopt die rate for general 
DPDs and the schedule for future proceedings proposed in the Joint Petition and (b) adopt the 
rates for incidental DPDs proposed in the Joint Petition or, in the alternative, sever and defer, 
until the next rate adjustment proceeding, the issue of rates for incidental DPDs. 

If the Copyright Office severs and defers the issue of rates and terms for 
incidental DPDs, then, pending the promulgation by the Copyright Office of rates and terms 
for incidental DPDs, each of NMPA, HFA and RIAA shall conduct its affairs as if the 
Copyright Office had adopted section 255.6 of the regulations proposed in the Joint Petition, 
as amended and annexed to our Joint Memorandum filed with the Copyright Office on July 21. 
1998, subject to the provisions of the Agreement among NMPA, HFA and RIAA dated 
November 4, 1997. This agreement shall inure solely to the benefit of NMPA, HFA, RIAA 
and their respective members and/or principals. Notwithstanding the foregoing, if the 
Copyright Office declines to adopt the rates and terms proposed for incidental DPDs in the 
Joint Petition and instead initiates any proceeding with respect to rates and terms for incidental 
DPDs, whether a CARP or rulemaking proceeding or otherwise, each party reserves the right 
to make any arguments in such proceeding that it deems appropriate. 

Docl;DS5:90161.2 
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. . Cary H. Sherman, Esq. 2 

/ ' 

The parties further agree that the rates and terms set forth in the DPD Joint 
Petition (as originally proposed and as amended), and the arrangements set forth in this 
agreement, shall have no precedential effect in any subsequent negotiations or proceedings 
between the parties to adjust the rates and terms for DPDs, and none of the parties shall make 
any claim to the contrary. 

Please confirm your acceptance nf this agreement by signing this letter in the 
space provided below and returning an executed copy to me. 

Enclosure 

AGREED AND ACCEPTED: 

RECORDING INDUSTRY ASSOCIATION 
O F  AMERICA, INC. 

BY: c, ,d L. 
Cary H. Sherman 
Senior Executive Vice President and General Counsel 



Before the 
UNITED STATES COPYRIGHT OFFICE 

LIBRARY OF CONGRESS 
Washington, D.C. 

In the Marrer of 

MEMORANDUM OF Nh4PA, SGA AND RIAA REGARDblG 
DlSPOSlTION OF 

DELIVERY RATE PROCEEDIXG 

DIGITAL PHONORECORD DELIVERY 
RATE ADJUSTMENT PROCEEDlNG 

National h4usic Publishers' Association, Inc. ("h'h4PA"), The Songn~iters 
'l 

Docket No. 96-4 
CARP DPRA 

Guild of  America ("SG.4'.) and the ~ e c d r d i n ~  Industry Association of America, Inc. 

("FUAA") (collectively the "Peiirioners") submit this memorandum to express rheir vic1i.s 

as to the appropriate disposition of rhis proceeding. 

Because there is no basis for convenins a C A W ,  for the reasons s s ~  forth 

below. Petirioners request that the Copyright Office adopt the proposed regulations 

concernins DPDs published by the Copyright Office on Dscember 1 .  1997: hlechanical 

and Digital Phonorecord Delivery Rate Adjustment Proceeding: 62 Fed. Reg. 63506, as 

amended by the attached amendments, which \??ere proposed by the United States 

Telephone Association ("USTA") to resolve issues raised in its comments on the 

proposed reguIations. We understand the attached amendments to be acceptable to all 

parties as resolving USTA's comments. 

As discussed below, we submit that the remaining issues, raised solely by the 

Coalition of Internet Webcasters ("CIW"), are outside the statutory jurisdiction of the 



Copyright Office or a C A W  and hence not cognizable objections to adoption of the 

proposed regulations.1' 

No party -- not NMPA, SGA, FUAA: CIRr, BMI or USTA -- has requested that 

the Copyright Office convene a CARP to determine the rates and terms for compulsory 

licenses with respect to DPDs. Nor has any party asselled objections to the regulations 

proposed by the Joint Petition that would IegaIly warrant such a proceedins. In fact, \vith 

the sole exception of CIW, all parties have a ~ r e e d  to an amicable resolution of this 

matter. 

Xonetheless, CIW continues to seek a declaration from the Cop!-right Office 

that streanling media activities do not constitute DPDs and thus are exempt from 

infringement liability under the Copyright Act. But as CIU' itself admits, the 

determination of \vhether streaming media acti\.ities are exempt from the Copyright Act 

can be made only by Congress or the federal courts. I t  is not Ivithin the authority or 

jurisdiction of the Copyright Office, or a CARP, to determine \vhether streaming media 

activities arc "DPDs" Ivithin the meaning of section 115 of the Cop!lright Act or \vhether 

such activities infrinze the exclusi\~e rights of ou.ners of copyri~hts in musical \vorks 

under the Copyrisht Act. Equally important, CIW, in the comments i t  filed on December 

29, 1957, did not object to any of the royalty rates -- for either DPDs in gcneral or 

incidental DPDs -- contained in the proposed regulations. 

Rather -- over a month after the deadline set by the Copyright Office for filing 

comments concerning the proposed regulations and a month after the statutory deadline 

for filing a rate petition under section 115 of the Copyright Act -- CIW, while again 

asserting that i t  is "a matter for the courts" to determine whether streamins media in f r in~e  

copyright onners'  exclusi\le riehts, for the first time suggested that "[ilf. . . streaming 

%edia technologies might be subject to the proposed regulations, !hen, [CIW had certain 

!! In view of the present posture of this proceeding, which presents no legal basis for 
arbitration or other contested proceedings, Petitioners reserve objection to the 
status o f  CIW as an appropriate party to this proceeding. 



issues] that ~vould be required to be addressed in an arbitration proceeding," includin: a 

"request for an exemption from royalty payments for perforn~ances via streaming media 

(assuming such technologies may be found to create Incidental DPDs or Transient 

Phonorecords)" and "[o]pposition" to the rate proposed in the regulations for incidental 

DPDs.2' 

CI1"s belated request for "an exemption from royalty payments" and its late- 

filed opposition to the proposed rate for incidental DPDs -- both couched in hypothetical 

terms ("if," "misht," "may be") -- qualify neither as a timely petition pursuant to sections 

I 15(c)(3)(D) and SO3(a), nor as timely comments on proposed regulations of the 

Copyright' Office and should be rejected.; In no event do they \\arrant the empanelins o i  

a CARP. 

T h e  Issue of \\'hether Streaming hledia Are DPDs Is Kot 
Within the Jurisdiction of the Cop!.right Office o r  a CARP to Determine 

CI\\' requests that its members' streaming media activities be esempted by 

regulation from the esclusi\'e reproduction and distribution rights of cop!.risht ouners 

under 17 U.S.C. 5 106(l) and ( 5 ) .  But there simply is no support for the proposition that 

a CARP, or tlls Copyrizht Office! may decide whether cenain activiries - -  in this instance, 

streaming media -- constitute copyright infringement. That determination is exclusi\lely 

reserved by the Copyrisht Act for Congress and the federal coutis. I t  plainly exceeds the 

scope of the authority of either the Copyright Office or a CARP. . 

2' Response of the Coalition of Internet Webcasters to the Bh4I Motion and the NMPA, 
SGA and RIAA Joint Reply comments at 2-3 (February 3,  1998) ("CIW 
Response"). Streaming media are the only activities possibly involving DPDs in 
which CIW professes in its pIeadings to have a significant interest. However, 
CIW strenuously protests the characterization of streaming media a s  involving 
DPDs and urges that this is "a matter for the courts" to determine. Id. 

The Copyright Office deadline for filing comments on the proposed regulations was 
December 29, 1997; CI\V filed its comments on December 29, 1997 and 
additional comments (the CIW Response) on February ;, 1993. 



Section 115 of the Copyright Act establishes that the authority of a C A W  is 

limited "to determin[ing] and publish[ing] in the Federal Register a schedule of rates and 

terms" for the issuance of compulsory licences under that section. 17 U.S.C. 5 

I 15(c)(3)(D) (emphasis added).4' "Rates" refers to the royalty rates for compulsory 

licenses. "Terms" -- as confirmed by the legislative history of section 1 15 -- 

encompasses "such details as how payments are to be made, when and other accounting 

matters." Section-by-Section-Analysis, Digital Performance Right in Sound Recordings 

Act of 1995, 14 1 Cong. Rec. S 1 1957-58, August 8, 1995 (daily ed.). Nolvhere in section 

1 1  5 or its legislative history is there any suggestion that a C A W  has the authority to 

detern~ine what activities constitute a DPD. 

Indeed. the Copyright Office has recognized the limitations of the jurisdiction 

of a C A W  convened under an ana lo~ous  provision of the Copyright Act, 17 U.S.C. $ 

1 1  4(f)(2), and determined that "[tlhere is no indication in the statutory language or in the 

!ezisla!ive history that the scope of the terms should go beyond the creation of a \rorkable 

administrative system and reach substantive issues. such as defining the scoDe of 

- copvrioht infringement for those a\-ailing themselves of the starutory license." 

Determination of Reasonable Rates and Terms for the Disital Performance of Sound 

Recordings, 63 Fed. Reg. 25394,254 1 1 - 12 (May 8, 1998) (emphasis added). The 

Copyright Office explicitly instructed that "[flor the Panel to fashion a term hrther 

delineating the issue of copyright infringement when Congress has already acted is an 

improper exercise of authority beyond that granted under the statute." Id. at 25412. 

Such is the case here where CIN7 seeks a determination of whether streaming 

media activities are DPDs -- precisely the type of "substantive issue" the Copyright 

Office found to be beyond the jurisdiction of a C A W .  Were a CARP to decide whether 

streaming media activities are DPDs, i t  would necessarily have to construe the term 

4' See, e.g., UniredSrares v. Ron Pair Enterprises, Inc., 489 U.S. 235,241 (1989) 
(statutory interpretation must begin with the language of the statute). 



"DPD" as \\re11 as the scope of copyright owners' exclusive rizhts under the Copyright 

Acr, thereby usurping the federal courts' authority to interpret the Copyri_eht Act and 

define the scope of copyright infrinsement liability. Accordingly, to convene a CARP 

would be futile because -- regardless of how i t  decided the issue of whether streaming 

media activities are DPDs and thus acts of infringement -- its decision would have to be 

rejected as contrary to law. See id. (recommending that t l ~ e  Librarian reject as contrary to 

law a term adopted by a C A W  purporting to define the scope of copyight liability). 

CIU1 has itself recognized that this issue "is a matter for ths courrs to 

determine" (CIUJ ~ e s ~ o n s e  at 2)(emphasis added) or "better lefi for resolution by 

Conoress than the Copyright Office or a CARP" (CIW Comn~ents at 2-3) (emphasis 

added).jr 

Nonerheless, CI\il persists i r i  its effort to have the Copyrizht Office or a CARP 

declare as a matrer of law that streanling media activities are esempt from the reach of the 

Copyright Act. In support, CI\i! urges that a "a linchpin" of proposed section 255.6(a) is 

"the proposal that '[iln any future proceedin2 under 17 U.S.[C.] 5 1 Ij(c)(;)(C) or (D), 

rhe characterization of a digiral phonorecord delivery as "incidental" and 111s ro!.alty rares 

payable for a compulsory lice~lse for Incidental DPDs shall be established de novo"' 

(CIW Response at 2). CIU1 contends that, by virtue of this lan~uage,  the Cop!lri2ht 

Office or a CARP is empowered to decide "\\~hether particular technolosjes (such as 

streaming media) do not result in a DPD or an incidental DPD." Id. 

-- 

5' In fact, even as CIMT represented to the Copyright Office that i t  was negotiating to 
reach a settlement in this proceeding, CI W members, oreanized under the name 
Digital Media Association ("DiMA") and represented by CI\\"s counsel in this 
proceeding, were engaged in a lobbying effort to amend proposed legislation 
before Congress that would implement the WIPO treaties so as to exempt 
streaming media technology from copyright infringement liability -- the very 
relief CIW purports to seek from the Copyright Office or a CARP here. See 7 
Internet Music Firms Unite to Fight WlPO Bill, Billboard Bulletin, June I S ,  1998, 
at 1. 



This argument is meritless. A reeulation cannot confer power exceeding the 

mandate of the statute under xvhich i t  is promulgated. In any event, CI W quotes a sinsle 

clause of the regulations out of context. The complete language demonstrates that the 

reference in proposed Section 255.6(a) to the characterization of DPDs as "incidental" in 

future proceedings for purposes of establishing a roya!ty rate does nor constitute -- as it 

cannot -- a legal judgment "whether particular technologies resuIt in a DPD."bl 

Similarly, none of the other issues raised by CIW is susceptible to resolution 

by a CARP. For example, CIW complains that proposed section 255.6(~)(1), which 

permits the makin? of DPDs of thirty seconds or less (or, for works of more than five 

minutes: the lesser of ten percent or sisr). seconds) for promo.tiona1 purposes \vithout 

p a ~ ~ n e n t  of a royalty. is "simpl!. too rigid . . . . [Cllips of 3 1, 45 or 60 seconds, [CI\\: 

contends, are not] prejudicial to the economic interests of sons\\~iters or sound recording 

producers" (CIW Comments at 5). But section 255.6(c)(l) does not pllrporr to establish a 

rate for DPDs made by the Webcasters, but rather DPDs made by copvrieht owners -- 

eirher the o\vners of copyrishts in musical \vorks or the oivners of copyrights in sound 

recording -- and represenls a reciprocal arran9ement bet\sleen s ~ c h  copyrisht oivners. 

ne2otiated b ~ l  prix-ate parties on an industry\i:ide basis as a reasonable acccmmodation of 

their respective rights. CI\\' does not have standing to object to this arraneement; neither 

does a CARP have authority to substitute its judgment for an industry~vide agreement 

6' That language reads: 

In any future proceeding under 17 U.S.C. $ 1 15(c)(3)(C) or @), the 
characterization of a digital phonorecord delivery as 'incidental' and the 
royalty rates payable for a compulsory license for Incidental DPDs shall 
be established de nova and noprecedenfial effect shall be given to the 
char-acterizalion o j a  digital phonorecord delivery as "incidenral" under 
[his secrion or to [he royalty rare payable under t i~is  section for any period 
prior to the period as to which the characterization of a digital phonorecord 
delivery as "incidental" or the ro)lalty rates are to be established in such 
future proceeding. 

Proposed Regulations 5 255.6(a) (emphasis added). 



between the owners of  copyrights in musical works and sound recordings lvhere no such 

o\\ners have ~ b j e c t e d . ~ '  

CII?' Filed No Timely Objection 
T o  T h e  Rates  Proposed in t he  Joint  Petition 

Although CIW initially claimed that streaming media activities are not DPDs 

and, accordingly, "should be declared to be outside the reach of  section 115 by the 

Copyright Office, in a manner that does not require intervention o f  or resolution by a 

CARP" (CIW Comments at 4). CII!' has since reversed course and suzgested, without 

requesting that a CARP be empaneled, tliat a CARP may provide them the relief they 

desire -- "an exemption from royalty payments for performances via Streaming Media 

(assuminn such technolo_gies mav bc found to create DPDs or Transient Phonorecords)" 

(CIJ!' Response at 3) (emphasis added). 

Putting aside the hypothetical nature of this sugsestion (discussed above). 

nothing in the Copyright Act empo\irers the Copyrisht Office or a CARP to grant "an 

exemption" from copyrisht royalties. Even if viewed as  a request for a "zero" royalty. 

ClIll-s rsquest should be rejected, for several reasons. 

First, in its original comments, CI\V took the position thar streaming media 

activities are beyond the scope of  section 115 and thus beyond the re_eulatory authorit!. of 

the Copyright Office (CIW Comn~en t s  at 4). Accordingly, if CII!' asserts that streaming 

media activities are not within the purvien- of section 115, it can provide no basis to 

convene a CARP for the purpose of obtaining an "exemption" from royalties for such 

activities. 

Second, if CIIV genuinely desired to have the Copyright Office or a CARP 

establish royalty rates for streaming media activities, i t  should have filed a timely petition 

- - - -  -- - 

7' Congress explicitly contemplated that voluntary negotiations between the interested 
parties (here the representatives of  owners of  copyrights in musical works and 
sound recordings respectively) could lead to industrywide agreements for 
adoption by rulemaking. Section-by-Section Analysis, 14 1 Cong. Rec. at S 1 1957. 



in 1997 pursuant to sections 1 15(C)(;)(D) and 803(a) of the Copyright Act requesting -- 

that such a rate be determined and detailing its members' "significant interest" in that 

rate. -- See also 37 C.F.R. $ 5  251.61(a)(3), 251.62(a). CIW filed no such petition. 

Third, CI\V's request for an exemption was filed over a month after the 

deadline for comments on  the proposed regulations and is thus procedurally improper. 

Finally, this issue is not ripe for consideration by a CARP. CI\Vts members 

have never sought to avail themselves of the compulsory license available under section 

1 15 and have expressed no interest in doing so now. Nor, to the best of  our kno\vledge, 

has any member of CIW been sued for infringement by an owner of cop!.ri:ht in a 

musical \\:ark. Consequently, until such time as a court (or Congress) determines whetller 

s t r ea ln in~  media are DPDs, for a CARP to determine the applicable royalty rates \\.auld 

be premature and a waste of resources. In any event, the proposed rezulations, if adopted. 

\\-ill  be subject to revision in the year 2000, allo\\fing CIW to file a petition, if i t  so 

desires, as early as January 1 ,  1999 -- less than six months from no\\-. 

Con\.ening 2 C A R P  \I1ould Be Unnecessnn and Unfair 

As CI\V itself has said, the substanli\.e question of \\.hether strsamini media 

activilies infrinze the exclusive rights of copyright o\\ners and thus require a license ''is 3 

matler for the courts" (CIW Response at 2). We azree \i-it11 CI\V that this issue should be 

resolved by the courts if that should ultimately be necessary, lvhether or not that 

resolution is preceded by a burdensome and expensive CARP proceeding. In this 

proceeding, CI\V has manifested at every opportunity.a desire not to pay for the use of  

music in its members' businesses. Even if there were to be a CARP in this proceeding 

and the CARP set a rate for streaming media activities, we have no confidence that the 

members of CIM' would seek mechanical licenses absent litigarion to establish that their 

activities are DPDs. 

Convening a CARP would simply extend further a proceedin? that already has 

-been unnecessarily long and burdensome for the parties, when none of the parties, 



including CIW, seems to want a CARP. Indeed, it is particularly telling that in none of 

CIW's filings in this proceeding does CIIV directly request that the Copyright Office 

convene a CARP. 

I t  appears that CIW.'s primary interest in this proceeding is delay. Throuzh 

repeated Federal Regisfer announcements concerning this proceeding over a two year 

period, CIIV had ainple notice of this proceeding and Petitioners' negotiations concerning 

mechanical royalty rates for DPDs.St Nonetheless, CIW expressed no interest in this 

proceeding until the last day of the comment period for the negotiated resolution of this 

proceeding. Since then, CIW has delayed the conclusion of tliis proceeding by 

approsinlately seven months, professing to negotiate in good faith lvhile at the same time 

lobbying for legislation that i~.ould render such negotiations unnecessary.9. The 

Copyrizllt Office should not reivard CID1 for its delay and intransigence in this 

proceeding by giving CIM1 more time to pursue its legislati\fe strate??, and the other 

prlnies to tliis proceeding should not have to endure months of additional delay and the 

very hish costs of a C.4RP to address a question that today, CIbl  acknoivledges, remains 

liypotlietical 

CIll"s Interests Can Be Satisfied illifhout a CARP 

Because a CARP does not have jurisdiction to decide the substantive question 

of whether streaming media activities are infringing, the only relief that CIIV could obtain 

in [his proceeding with respecr to that question is assurance that the conclusjon of this 

proceeding ivill not prejudice the ultimate resolution of rhat question by a court. We have 

previously suggested to CIW, and we now suggest to the Copyright Office, that the 

See Notice of Initiation of  Negotiation Period, 61 Fed. Reg. 3721 3 (July 17, 1996); 
Notice of Precontroversy Discovery Schedule, 61 Fed:Reg. 65243 (December 1 1, 
1996); Notice Vacating Precontroversy Discovery Schedule and Notice of 
Meeting, 62 Fed. Reg. 5057 (February 3, 1997); Notice of Proposed Rulemaking, 
62 Fed. Reg. 63506 (December 1, 1997). 

9' See note 5 supra. 



proposed regulations be adopted with a preamble stating that the regulations do  not 

determine lvhether streaming media activities constitute DPDs under the Copyright Act. 

Such a statement should allay any legitimate concerns of  CIM1, while leaving to the courts 

the question of  whether streaming media activities are infringing -- a question that all the 

parries, includins CIW, agree should be left to the courts. 

Conclusion 

Because no party has raised a timely objection to the proposed regulations that 

the Copyright Office or a CARP has authority to address, Petitioners respecthlly request 

that the proposed resulations concerning DPDs, i.e., sections 255.5: 255.6 and 255.7, as  

amended: be adopted by the Copyright Office \vith a stating that the recylations 

do not determine \vhe!her streamins media activities constitute DPDs under the 

Copyright .4ct.lo' 

Dated: Jul!. 2 1 ,  199s 

RespectfulIy Submitted, 

NATIONAL h4USlC PUBLISHERS' 
ASSOCIATIOX, 13C.  

Edward P. Murphy \ 
President and CEO 
7 1 1 Third Avenue 
New York, New York 1001 7 
(2 12) 370-5330 

Because the attached amendments respond to comments filed by the parties in 
response to the Copyright Office's notice o f  rulemaking dated December 1, 1997, 
NMPA/HFA does not believe that the revised regulations need to be renoticed for 
furlher comments. 1 Kenneth Culp Davis and Richard J. Pierce, Jr., 
Administrative Law Treatise $7.3 (3d ed. 1994) ("If an agency were required to 
issue a second notice and provide an opportunity for a second set o f  comments . . . 
the rulemaking process would be endless."). 



By: 

Carey R. Ramos 
1285 Avenue of the Americas 
New York, New York 100 19 
(2 12) 373-3000 

Counsel for National Music Publishers' Association, Inc. 

THE SONGWFUTERS GUILD OF AMEFUCA 

By: I, JstJ' 
George David Vileiss 
President 
1500 Harbor Boulevard 
IVeehawken, Hew Jersey 07087 
(201) 867-7603 

RECORDmlG IXDUSTRI' ASSOClXTlOX 
OF AMERICA, INC. 

. . 
BY: ( p  I 6, Jcr 

- 1 
Senior Executive Vice President and 
General Counsel 
1330 Connecticut Ave., N.\4'. 
Suite 300 
Washington, D.C. 20036 

(202) 775-0 101 

By: 
~ t e v e d .  Englund 
555 Twelfth Street, N.W. 
Washington, D.C. 20004 
(202) 942-5000 

Counsel for Recording Industry 
Association of America, Inc. 



AMENDMENTS T O  PROPOSED DPD REGULATIONS 

Inserr comma after "Except as . . . for every digital phonorecord delivery" and before 
"made on or afrer January 1 ,  1998, . . . ." 

Add following sentence at the end: "Nothing in this paragraph shall imply that any 
particular incidental reproducrion or distribution js or is nor an incidental dj,oiral 
phonorecord delivery." 

Substimte the following for 5 255.6(b) 

"(b) No royalty shall be payable for any transient reproduc~ion of a phonorecord in 
temporary computer memory or digiral storaze intermediate to the communications 
system through which a digital phonorecord delivery is made, where such reproduction 
is made in the ordinar)' operation of such sysrem to facilirare the transmission to the 
ultimate recipienr. Nothing in this paragraph shall limit or impair any rights o r  
remedies of rhe copyright owner of a work against any person who makes further 
reproductions from such rransient reproductions for any purpose other than to facilitare 
the transmission to the ultimate transmission recipienr. Nothing in this paragraph shall 
impair any rishrs or remedies of the copyright owner with respect to the ultimate 
reproduction by or for the ultimate transmission recipient of each digital phonorecord 
delivery. Nothing in this paragraph shall imply that any particular tr.ansient 
reproduction either is or is not a digital phonorecord delivery or is or is not an 
infringement of the copyright owner's rights." 



CERTIFJCATE OF SERVICE 

I hereby certify that I have this 21 st day of July, 1998, served the foresoing 
Memorandum of NMPA, SGA and RIAA Regarding Disposition of the Digital 

Carey R. Ranlos 
Paul, Weiss, Rifkind, 'd'harton & Garrison 

' 1285 Avenue of the Americas 
New York, New York 1001 9-6063 

Seth D. Greenstein 
hlcDermott, \\'ill & Emery 
600 Thirteenth Street, N.W 
U'ashington, D.C. 20005 

Bruce G. Joseph 
Wiley, Rein & Fielding 
1776 I: Street, N.W. 
M1ashin~ton: D.C. 20006 

Michael J. Remington 
Drinker Biddle & Reath LLP 
Suite 900 
901 15th Stree1,N.W. 
Washington, D.C. 20005 



EXHIBIT CO 0008 



National Music Publishers' Association Inc. 
and The Harry Fox Agency, Inc. 

E D W A R D  P .  M U R P I : Y . P r t r Z t r u  
Chid &c& Ofictr 

October 13, 1998 

Cary H. Sherman, Esq. 
Senior Executive Vice President and General Counsel 
Recording Industry Association of America, Inc. 
1330 Connecticut Avenue, N.W., Suite 300 
Washington, D.C. 20036 

Dear Cary: 

This will confirm our understanding with respect to negotiations between 
NMPA and RIAA for the next adjustment of the statutory rates and terms for digital 
phonorecord deliveries ("DPDs"), pursuant to Section 115 of the Copyright Act. In such 
negotiations, in addition to the cent rate structure currently followed, we agree that NMPA 
and RIAA will consider and discuss a percentage royalty rate structure, among the possible 
rate structures for DPDs. 

It is further understood that this agreement shall not obligate either NMPA or 
RIAA to agree to any such rate structures, that this agreement shall have no precedential effect 
or obligate the parties in any way in any legal or administrative proceedings (other than 
voluntary negotiations between NMPA and RIAA pursuant to Section l'15(c)(3)(C) of the 
Copyright Act) or any negotiations subsequent to the next adjustment of the statutory rates and 
terms for DPDs, and that neither of the parties shall make any claim to the contrary. 

NMPA and RIAA each reserve the right to seek a percentage or cent rate or any 
other rate in any future proceeding to adjust the statutory rates and terms for DPDs. 

711  THIRD AVENUE, NEW YORK, N.Y. 10017 - (212) 922-3260 FAX: (212) 953-2471 



Cary H. Sherman, Esq. 2 

- 
Please confirm your acceptanceof this agreement by signing this letter in the 

space provided below and returning an executed copy to me. 

Enclosure 

AGREED AND ACCEPTED: 

RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC. 

Senior Executive Vice President and General Counsel 



EXHIBIT CO 0009 



Before the 
UNITED STATES COPYRIGHT OFFICE 

LIBRARY OF CONGRESS 
Washington, D.C. 

In the Matter of 

MEMORANDUh4 OF Nh4PA, SGA AND RIAA REGARDh'G 
DISPOSITION OF 

DELIVERY RATE 

DIGITAL PHONORECORD DELIVERY 
RATE ADJUSTMENT PROCEEDING 

National Music Publishers' Association, Inc. ("Nh4PAY), The S o n ~ m ~ i t e r s  

I 
Guild of America ("SG.4") and the Recording Industry Association of America, Inc. 

Docket No. 96-4 
CARP DPRA 

( Co 
) ( Ilectively the "Pe~itioners") subniir this memorandum to exprsss their vie\\-s 

as to the appropriate disposition of this proceeding. 

Because there is no basis for con\fening a C A W ,  for the rsasons set fonh 

belo\\, Petitioners request that the Copyright Office adopt the proposed regulations 

concerning DPDs ~ubl ished by the Copyright Office on Dscember I ,  1997, 5,lecllanical 

and Digital Phonorecord Delivery Rate Adjustment Proceedins: 62 Fed. Res. 63506, as 

amended by the artached amendments, which itrere proposed by the United States 

Telephone Association ("USTA") to resolve issues raised in its comments on the 

p;cposed regulations. We understand the attached amendments to be acceptable to all 

parties as resolving USTA's comments. 

As discussed below, we submit that the remaining issues, raised solely by the 

Coalition of Internet Webcasters ("CIW"), are outside the statutory jurisdiction o f  the 



Copyright Office or a CARP and hence not cognizable objections to adoption of the 

proposed regulations." 

No party -- not NMPA, SGA, RIAA: CIW, BMI or USTA -- has requested that 

the Copyright Office convene a CARP to determine the rates and terms for compulsory 

licenses with respect to DPDs. Nor has any party asserted objections to the regulations 

proposed by the Joint Petition that would'legally warrant such a proceeding. In fact, with 

the sole exception of CIW, a11 parties have agreed to an amicable resolution of this 

matter. 

Xonetheless, CIW continues to seek a declaration from the Copyrisht Office 

that streaming media activities do not constitute DPDs and thus are esempt from 

infringement liability under the Copyright Act. But as CIi!' itself adnlits, the 

determination of \ifhether streaming media acti\'ities are exempt from the Copj.right Act 

can be made only bj. Con~ress  or the federa[ courts. I t  is not within the authority or 

jurisdiction of the Copyright Office, or a CARP, to determine whether streaming media 

activilies are "DPDs" \vithin the meaning of section 1 1  5 of the Copyright Act or \\.hether 

such acti\lities infringe the exclusi\~e rights of o\i.ners of cop!.rizhts in n~usical \vorks 

under the Copyrisht Act. Equally important, CIW, in the comments i t  filed on December 

29, 1997, did not object to any of the royalty rates -- for either DPDs in gcncral or 

incidental DPDs -- contained in the proposed resylations. 

Rather -- over a month &r the deadline set by the Copyright Office for filing 

comments concerning the proposed regulations and a month afrer the statutory deadline 

for filing a rate petition under section 115 of the Copyright Act -- CIW, while again 

asserting that i t  is "a matter for the courts" to determine Lvhether streamins media infringe 

copyright o\\nersY exclusive rights, for the first time suegested that "[ilf. . . streaming 

media technologies might be subject to the proposed regulations, then, [CIi!' had certain 

' In view of the present posture of this proceeding, which presents no le,oal basis for 

(- arbitration or other contested proceedings, Petitioners reserve objection to the 
status of CIW as an appropriate party to this proceeding. 



issues] that n-ould be required to be addressed in an arbitration proceeding," including a 

"request for an exemption from royalty payments for perfornlances via streaming media 

(assumino, such technologies ma\. be found to create lncidental DPDs or Transient 
d 

Plionorecords)" and "[o]ppositionX to the rate proposed in the regulations for incidental 

DPDs.2' 

CIl\"s belated request for "an exemption from royalty payments" and its late- 

filed opposition to the proposed rate for incidental DPDs -- both couched in hypothetical 

terms ("if," "might," "may be") -- qualify neither as  a tiniely petition pursuant to sections 

1 15(c)(3)(D) and 803(a), nor as  timely coniinents on proposed regulations o f  the 

Copyright Office and should be rejected.; In no  event do they \varraiit tlie empaneling of  

a CARP. 

T h e  Issue of \ j7hcther  S t reaming Rledia A r e  DPDs Is Not 
Within the Jurisdiction of the Copyright  Office o r  a C A R P  to Determine 

CI\\' requests that its members' streaming media activities be esenipted by 

regulation froiii the esclusi\'e reproduction and distribution r i s h ~ s  o f  copyright ouners  

under 17 U.S.C. 5 106(l)  and (3). But there sinlpl~r is no support for the proposition that 

a CARP, or the Copyright Office: may decide whether certain acti\.ities - -  in this instance, 

streanling niedia -- constitute copyright infringement. That determination is exclusi\lely 

reserved by the Copyright Act for Congress and the federal courts. I t  plainly exceeds tlie 

scope of the authority of  either the Copyright Office o r  a CARP. 

- 

2' Response of the Coalition o f  Internet Webcasters to the BMI Motion and the NMPA, 
SGA and RIAA Joint Reply comments at 2-3 (February 3, 1998) ("CIW 
Response"). Streaming media are the only activities possibly involving DPDs in 
which CIW professes in its pleadings to have a significant interest. However, 
CIW strenuously protests the characterization o f  streaming media as  involvin_e 
DPDs and urges that this is "a matter for the courts" to determine. Id. 

3' Tlie Copyright Office deadline for filing comments on the proposed re_gulations was 
December 29, 1997; CI W filed its comments on  December 29, 1997 and 
additional comments (the CIW Response) on February 3, 1998. 



Section 1 15 of the Copyright Act establishes that the authority of a CARP is 

limited "to determin[ing] and publish[ing] in the Federal Register a schedule of rates and 

terms" for the issuance of compulsory licences under that section. 17 U.S.C. 5 

11 5(c)(3)(D) (emphasis added).4' "Rates" refers to the royalty rates for compulsory 

licenses. "Terms" -- as confirmed by the legislative history of section 1 15 -- 

encompasses "sucl~ details as how payments are to be made, when and other accounting 

matters." Section-by-Section-Analysis, Digital Performance Right in Sound Recordinss 

Act of 1995, 14 1 Cong. Rec. S 1 1957-58, August 8, 1995 (daily ed.). Noivhere in section 

11 5 or its legislative history is there any suggestion that a C A W  has the authority to 

deternine \\that activities constitute a DPD. 

Indeed, the Copyright Office has recosnized t11e limitations of the jurisdiction 

of a CARP convened under an analogous provision of the Copyright Act, 17 U.S.C. 3 

114(f)(2), and determined that "[tlhere is no indication in the statutory language or in the 

!esisla!ive history that the scope of the terms should go beyond the creation of a \\lorliable 

administrative system and reach substantive issues. such as defininz the scooe of 

. . 
- cop\lr i~ht  infringement for those a\.ailing themselves of the statutory license. 

Determination of Reasonable Rates and Terms for the Digital Performance of Sound 

Recordings, 63 Fed. Reg. 25394,254 1 1 - 12 (May 8, 1998) (emphasis added). The 

Copyright Office explicitly instructed that "[flor the Panel to fashion a term further 

delineating the issue of copyright infringement when Consress has alrzady acted is an 

improper exercise of authority beyond that granted under the statute." Id. at 254 12. 

Such is the case here where CIM' seeks a determination of whether streaming 

media activities are DPDs -- precisely the type of "substantive issue" the Copyright 

Office found to be beyond the jurisdiction of a C A W .  Were a CARP to decide whether 

streaming media activities are DPDs, it would necessarily have to construe the term 

4' See, e-g., United States 1: Ron Pair Enterprises. Inc., 489 U.S. 235,24 1 (1 989) 
(statutory interpretation must begin with the language of the statute). 



"DPD" as  \\fell as the scope of  copyright owners' exclusive rizhts under the Copyrizht 

Act, thereby usurping the federal courts' authority to interpret the Copyright Act and 

define the scope of copyright infringement liability. Accordingly, to convene a CARP 

would be futile because -- regardless of  how it decided the issue of lvhether streaming 

media activities are DPDS and thus acts of infringement -- its decision would have to be 

rejected as contrary to la\\*. See id. (recommending that t l ~ e  Librarian reject as contrary to 

law a term adopted by a CARP purporting to define the scope of copyight liability). 

C1 W has itself recognized that this issue "is a matrer for the courts to 

determine" (CIW Response at 2)(emphasis added) or "better lefi for resolution by 

Congress than the Copyright Office or a CARP" (CIW Comments at 2-3)  (emphasis 

added).j' 

Nonetheless, CI\Ir persists in its effort to have the Copyrighr Office or a CARP 

declare as a matrer of law that streaming media activities are esempr from rhe reach of the 

Copyrighr Act. In suppon, CI\Y urses rhat a "a linchpin" of proposed section 255.6(a) is 

"the proposal that '[iln any future proceedin: under 17 U.S.[C.] 5 I 1  j(c)(j)(C) or (D), 

the characterization of a digital phonorecord delivery as "i~lcidcntal" and rlle ro!'alt>. rates 

pa~rable for a compulsor)~ license for Incidental DPDs shall be established de novo"' 

(CIW Response at 2) .  CIM1 contends that, by virtue of this lanzuaye, the Copyright 

Office or a C.4RP is empo\vered to decide "t\rhether particular technoloziss (such as 

streaming media) do not result in a DPD or an incidental DPD." Id. 

5' In fact, even as C I l l  represented to the Copyright Office that it was negotiating to 
reach a settlement in this proceeding, CIW members, organized under the name 
Digital Media Association ("DiMA") and represented by CI\Ir's counsel in this 
proceeding, were engaged in a lobbying effort to amend proposed legislation 
before Congress that would implement the W P O  treaties so as to exempt 
streaming rnedia technology from copyright infringement liability -- the very 
relief CIW purports to seek from the Copyrighr Office or a CARP here. See 7 
lnferner Music Firms Unire ro Fight WIPO Bill, Billboard Bulletin, June 1 8, 1998, 
at 1. 



This argument is meritless. A regulation cannot confer pan-er esceeding the 

mandate of the statute undcr which it is promulgated. In any event, CIW quotes a sinsle 

clause of the regulations out of context. The complete language demonstrates that the 

refersnce in proposed Section 255.6(a) to the characterization of DPDs as  -'incidental" in 

future proceedinzs for purposes of establishing a roya!ty rate does not constitute -- as it 

cannot -- a legal judgment "lvhether particular technologies result in a DPD.''~' 

Similarly, none of the other issues raised by CIW is susceptible to resolution 

by a CARP. For esample, CIW complains that proposed section 255.6(~)(1). which 

permits the making of DPDs of thirty seconds or less (or: for works of more than five 

minutes. the lesser of ten percent or sisty seconds) for promo'tional purposes ~vithout 

pa!.ment of a ro!-alty. is '-simplj. too rigid . . . . [Cllips of 3 1 , 4 5  or 60 seconds, [CI\Y 

contends, are not] prejudicial to the economic interests of song\\~iters or sound recording 

producers" (CIW Comments at 5). But section 255.6(c)(i) does not piirpon to establish a 

rate for DPDs made by the Webcasters, but rather DPDs made by copvrioht on-ners -- 

either the owners of copyrizhts in musical nrorks or the olvners of copyrishts in sound 

recordin~s  -- and reprssents a reciprocal arranzement betlveen such copyrizht owners. 

~legotiated by pri\.ate paflies on an industry\\ide basis as a reasonable acccmmodation of 

their respective rights. CI\V does not have standing to object to this arrangement; neither 

does a CARP have authority to substitute its judgment for an industrl-\vide asreement 

6' That language reads: 

In any h tu re  proceeding under I ?  U.S.C. $ 1 lS(c)(j)(C) o r  (D), the 
characterization of a digital phonorecord delivery as 'incidental' and the 
royalty rates payable for a compulsory license for Incidental DPDs shall 
be established de novo and no precedenrial effecr shall be given ro the 
characterizarion of a digiral phonorecord delivery as "incidenral" under 
[his secrion or lo fhe royalty rare payable under rltis secrion for any period 
prior to the period as to which the characterization of a digital phonorecord 
delivery as "incidental" or the royalty rates are to be established in such 
future proceeding. 

Proposed Regulations 5 255.6(a) (emphasis added). 



bet\veen the ouners of copyrights in musical works and sound recordings where no such 

o\iners have objected.'' 

CII?' Filed No Timely Objection 
To  T h e  Rates Proposed in the Joint Petition 

Although CIW initially claimed that streaming media activities are not DPDs 

and, accordingly, "should be declared to be outside the reach of section 1 15 by the 

Copyright Office, in a manner that does not require intervention of or resolution by a 

CARP" (CIW Comments at 4), CIW has since reversed course and suggested, without 

requesting that a CARP be empaneled, that a CARP may provide then1 the relief they 

desire -- "an exemption from royalty payments for perforn~ances via Streaming Media 

(assuminc such technologies mav bc found to create DPDs or Transient Phonorecords)" 

(CIW Response at 3) (emphasis added). 

Putting aside the hypothetical narure of this suggestion (discussed above), 

nothin? in the Copyright Act enlpoivers the Copyrisht Office or a CARP to grant ''an 

esemption" from copyright royalties. Even ir\rie\ved as a request for a "zero" royalty, 

CI!ii-s rsquest should be rejected, for several reasons. 

First, in its original comments, CI!ir took the position that streaming media 

activities are beyond the scope of section 115 and thus beyond the re_gulatory authority of 

the Copyright Office (CIW Comments at 4). Accordingly, if CI!V asserts that streaming 

media activities are not within the purview of section 115, it can provide no basis to 

convene a CARP for the purpose of obtaining an "exemption" from royalties for such 

activities. 

Second, if CIW genuinely desired to have the Copyright Office or a CARP 

establish royalty rates for streaming media activities, it  should have filed a timely petition 

7' Conzress explicitly contemplated that voluntary negotiations between the interested 
parties (here the representatives of olk-ners of copyrights in musical works and 
sound recordings respectively) could lead to industryvide agreements for 
adoption by rulemaking. Section-by-Section Analysis, 14 1 Cong. Rec. at S1 1957. 



in 1997 pursuant to sections 1 15(C)(3)(D) and 803(a) of the Copyright Act requesting -- 

that such a rate be determined and detailing its members' "significant interest" in that 

rate. See also 37 C.F.R. 5s 25 1.61 (a)(;), 25 1.62(a). CIW filed no such petition. 

Third, CIW's requqst for an exemption was filed over a month afier the 

deadline for comments on the proposed regulations and is thus procedurally improper. 

Finally, this issue is not ripe for consideration by a CARP. CIW's members 

have never sought to avail themselves of the compulsory license available under section 

1 15 and have expressed no interest in doing so now. Nor, to the best of our kno\vledge, 

has any member of  CI W been sued for infringement by an oivner of copj-right in a 

musical work. Consequently, until such time as a coun (or Congress) determines whetl~sr 

streamin9 media are DPDs, for a CARP to determine the applicable royalty rates ivould 

be premature and a waste of resources. In any event, the proposed regulations, if adopted. 

\ \ - i l l  be subject to revision in the year 2000, allo\ving CI\V to file a petition, if it so 

desires, as early as January 1, 1999 -- less than six months from nolv. 

Con\-ening a CARP \!'auld Be Unnecessary and Unfnir 

.4s Cl\V itself has said, the substan~ii-e quesrion of \\.hetlier strsamins media 

activities infringe the exclusive rights of copyright onners and thus require a license ''is 3 

matter for the courts" (CIW Response at 2). \Ve agree wit11 CIIV that this issue should be 

resolved by the courts if that should ultimately be necessary, whether o r  not that 

resolution is preceded by a burdensome and expensive CARP proceeding. In this 

proceeding, CIW has manifested at every opportunity a desire not to pay for the use of 

music in its members' businesses. Even if there were to be a CARP in this proceeding 

and the CARP set a rate for streaming media activities, we have no confidence that the 

members of CIW would seek mechanical licenses absent litigation to establish that their 

activities are DPDs. 

Convening a CARP would simply extend further a proceeding that already has 

-been unnecessarily long and burdensome for the parties, when none of the parties, 
. . 



including CIW, seems to want a CARP. Indeed, i t  is particularly telling thar in none of 

CIW's filings in this proceeding does CIW directly request that the Copyright Office 

convene a CARP. 

I t  appears that CIW.'s primary interest in this proceeding is delay. Through 

repeated Federal Register announcements concerning this proceeding over a two year 

period, CIW had ample notice of this proceeding and Petitioners' nesotiations concerning 

mechanical royalty rates for DPDs.S1 Nonetheless, CIW expressed no interest in this 

proceeding until the last day of the comment period for the negotiated resolution of this 

proceeding. Since then, CIW has delayed the conclusion of this proceeding by 

approximately seven months, professing to negotiate in good faith \vhile at the same time 

lobbyins for legislarion that would render such negotiations unnecessary.9 The 

Copyright Office should not re\\-ard CIU' for its delay and intransigence in this 

proceeding by giving CIW more time to pursue its legislative strateg!., and rhe other 

psnies to this proceeding should not have ro endure months of additional delay and the 

verj. high cosrs of a C.4RP to address a question that today, C I l '  acknowledges, remains 

I1!rpotllelical. 

CI\f"s Interests Can  Be Satisfied \flithout a CARP 

Because a CARP does not have jurisdiction to decide the substantive question 

of whether strea~ning media acrivities are infringing, the only relief that CI W could obtain 

in this proceeding with respect to that question is assurance that the conclusion of this 

proceeding \sill not prejudice the ultimate resolution of  that quesrion by a court. We have 

previously su~gested to CIW, and we now suggest to the Copyright Office, that the 

See Notice of Initiation ofNegotiation Period, 61 Fed. Reg. 37213 (July 17, 1996); 
Notice of Precontroversy Discovery Schedule, 61 Fed. Reg. 65243 (December 11,  
1996); Notice Vacating Precontroversy Discovery Schedule and Notice of  
Meeting, 62 Fed. Reg. 5057 (February 3, 1997); Nolice of proposed Rulemaking, 
62 Fed. Reg. 63506 (December 1, 1997). 

9' See note 5 supra. 



proposed regulations be adopted with a preamble stating that the regulations do not 

determine \\-hether streaming media activities constitute DPDs under the Copyright Act. 

Such a statement should allay any legitimate concerns of CIW, while leaving to the courts 

the question of whether streaming media activities are infringing -- a question that all the 

parties, including CIW, agree should be left to the courts. 

Conclusion 

Because no party has raised a timely objection to the proposed regulations that 

the Copyright Office or a CARP has authority to address, Petitioners respectfilly request 

that the proposed regulations concerning DPDs, i.e., sections 255.5, 255.6 and 255.7, as 

amended: be adopted by the Copyri_eht Office ~vith a stating that the regulations 

do not determine ivhe!her streaming media activities constitute DPDs under the 

Copyright .Act.'('' 

Dated: July 31, 1998 

Respectfully Submitted, 

NATlONAL MUSIC PUBLISHERS' 
ASSOCIATION, INC. 

,( p PthJ', By: 15 ~ C I  6, 
Edward P. Murphy \ 
President and CEO 
7 1 1 Third Avenue 
New York, New York 100 17 
(2 12) 370-5330 

Id Because the attached amendments respond to comments filed by the parties in 
response to the Copyright Office's notice of rulemaking dated December 1, 1997, 
NMPAMFA does not believe that the revised regulations need to be renoticed for 
hrther comments. 1 Kenneth Culp Davis and Richard J. Pierce, Jr., 
Administrative Law Treatise 97.3 (3d ed. 1994) ("If an agency were required to 
issue a second notice and provide an opportunity for a second set o f  comments . . . 
the rulemaking process would be endless."). 



By: 

Carey R. Ramos 
1285 Avenue of the Americas 
New York, New York 10019 
(2 12) 373-3000 

Counsel for National Music Publishers' Association, Inc. 

THE SONGWRITERS GUILD OF Ah4EFUCA 

By: A q . ~ , d  w !  l, Jt?br 
George s avid Weiss 

I 

President 
1500 Harbor Boulevard 
IVeehawken, New Jersey 07087 
(20 1 ) 867-7603 

RECORDING IXDUSTRY ASSOCIATIOX 
OF AMERICA, INC. 

. . 
BY: 4 L--- 6 ,  J C ~ .  

~enio :  Executive Vice Presidenr and 
General Counsel 
1; 30 Connecricut Ave., N.M1. 
Suite 300 
Washington, D.C. 20036 

(202) 775-0101 

A R - N o ~ ~ ~  

By: 
steve& Englund 
555 Twelfth Street, N.W. 
Washington, D.C. 20004 
(202) 942-5000 

Counsel for Recording Industry 
Association of America, Inc. 



AMENDMENTS TO PROPOSED DPD REGULATIONS 

Insert comma after "Except as . . . for every digital phonorecord delivery" and before 
"made on or afier January 1, 1998, . . . ." 

Add following sentence at the end: "Nothin: in this paragraph shall imply that any 
particular incidental reproduction or distribution is or is not an incidental disital 
phonorecord delivery. " 

Substitute the following for $ 255.6(b) 

"(b) No royalty shall be payable for any transient reproduction of a phonorecord in 
temporary computer memory or disital storage intermediate to the communications 
sgsrem through which a digital phonorecord delivery is made, where such reproduction 
is made in the ordinary operation of such system to facilitate the transmission to the 
ultimate recipient. Nothing in this paragraph shall limit or impair any rights or 
remedies of the copyright owner of a work against any person u.ho makes further 
reproductions from such transient reproductions for any purpose other than to facilitate 
the transmission to the ultimate transmission recipienr. Nothing in this paragraph shall 
impair any r i ~ h t s  or remedies of the copyright owner with respect to the ulrimate 
reproduction by or for the ultimate transmission recipient of each digital phonorecord 
delivery. Nothing in  this paragraph shall irnply that any particular transient 
reproduction either is or is not a digital phonorecord delivery or is or is not an 
infringement of the copyright owner's rights." 



CERTIFICATE OF SERVICE 

I hereby certify thar1 have [his 21st day of July, 1998, served rhe foresoins 
Memorandum ofNMPA, SGA and RIAA Regardins Disposition of the Disital 

Carey R. Ramos 
Paul, Weiss, Rifkind, Mar ton  & Garrison 
1285 Avenue of the Americas 
New York, New York 1001 9-6063 

Seth D. Greenstein 
McDermott, \\'ill & Emery 
600 Thirteenth Street. N.W 
Washington, D.C. 20005 

Bruce G. Joseph 
Wilex, Rein & Fieldins 
1776 I; Street, N.W. 
Washington, D.C. 20006 

Michael J. Rernington 
Drinker Biddle & Reath LLP 
Suite 900 
901 15th Street, N.W. 
Washingon, D.C. 20005 
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RULES and REGULATIONS 

LIBRARY OF CONGRESS 

Copyright Office 

37 CFR Part 255 

[Docket No. 96-4 CARP DPRA] 

Mechanical and ~igital Phonorecord Delivery Rate Adjustment Proceeding 

Friday, February 13, 1998 

*7288 AGENCY: Copyright Office, Library of Congress. 

ACTION: Final regulations. 

SUMMARY: The Copyright Office of the Library of Congress is announcing final 
regulations that became effective on January 1, 1998, adjusting royalty rates to be 
paid under the mechanical compulsory license, section 115 of the 1976 Copyright 
Act, as amended, for use of physical, or non-digital, phonorecords. The Office 
addresses rates for physical phonorecord delivery today, and will address rates for 
digital phonorecord delivery in the future. 

EFFECTIVE DATE: January 1, 1998. 

FOR FURTHER INFORMATION CONTACT: David 0. Carson, General Counsel, or Tanya 
Sandros, Attorney Advisor, Copyright Arbitration Royalty Panel (CARP), P.O. Box 
70977, Southwest Station, Washington, D.C. 20024. Telephone: (202) 707-8380. Fax: 
(202) 707-8366. 

SUPPLEMENTARY INFORMATION: 

Background 

The mechanical compulsory license, 17 U.S.C.115, provides a mechanism outside the 
realm of contract for persons who want to make and distribute phonorecords of 
nondramatic musical works that have been distributed in the United States by the 
copyright owner to obtain a compulsory license to perform that activity. A person 
is eligible for this compulsory license if: (1) He or she has not been able to 
serve a notice of intention to obtain the license on the copyright owner, and (2) a 
notice of intention has been filed with the Copyright Office. 17 U.S.C. 115(b) (1). 

Until its demise in 1993, the Copyright Royalty Tribunal had authority to adjust 
the statutory rates for the making and distribution of physical phonorecords, and 
did so in 1987, setting the rates and terms for the mechanical compulsory license 
for at least the next ten years. See 52 FR 22637 (June 15, 1987). The Copyright 
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Office currently administers the mechanical license, and responsibility for 
adjusting royalty rates rests with Copyright Arbitration Royalty Panels, known as 
CARPS. 17 U.S.C. 801(b) (11, 803. The Copyright Act provides that during the tenth 
calendar year following a ratesetting, any copyright owner or user whose royalty 
rates are specified by the statutory license may file a petition requesting an 
adjustment to the rates and terms. 17 U.S .C. 803 (a) (1) , (3). 

On November 1, 1995, Congress passed the Digital Performance Right in Sound 
Recordings Act of 1995 (Digital Performance Act), Pub. L. 104-39, 109 Stat. 336 
(1995), which amended sections 114 and 115 of the Copyright Act, and extended the 
mechanical license to digital phonorecord deliveries. The mechanical rate for 
physical, or non-digital, phonorecords can be the same as, or different from, the 
rate that applies to digital phonorecord deliveries. 

The legislative history for the Digital Performance Act states that: 81Through 
1997, the royalty rate payable for digital phonorecord delivery shall be the same 
as for physical phonorecords. After 1997, the rates for digital phonorecord 
delivery will be determined as provided by the amended provisions section 115(c) (3) 
[sic], and need not be the same as for the making and distribution of physical 
phonorecords.I1 H.R. Rep. No. 274, 104th Cong., 1st Sess. 28 (1995). The House 
Report further recognizes as separate digital and physical phonorecord rates, 
stating: "The terms and rates shall be established [for digital use1 according to 
the same criteria that apply to the license for making and distributing physical 
phonorecords * * *I1 Id. at 29. 

The most recent royalty rate applicable under 17 U.S.C.115 was described in 
Copyright Office regulations at 37 CFR 255.3(h), as follows: "For every phonorecord 
made and distributed on or after January 1, 1996, the royalty rate payable with 
respect to each work embodied in the phonorecord shall be either 6.95 cents, or 1.3 
cents per minute of playing time or fraction thereof, whichever amount is larger." 
Id. 

The year 1997 was a window year for commencing a proceeding to further adjust the 
mechanical phonorecord compulsory license royalty rates. The Office initiated 
proceedings to adjust all section 115 rates in 1997; however, modifications were 
made due to requests by the interested parties for extra time to negotiate terms 
for a new rate. 

At this time the Office is announcing final regulations that adjust royalty rates 
for reproduction and distribution of physical phonorecords. Rate adjustment for 
use of digital phonorecords under section 115 will be announced in the future. The 
Office bifurcates this procedure in order to finalize the rate adjustment for 
physical phonorecords, and then to consider important legal and policy issues 
brought forward by interested parties that relate to application of section 115 
rates for digital phonorecord delivery. 

History of the Current Proceeding 

On July 17, 1996, the Copyright Office published a notice which, among other 
things, established a schedule for convening a CARP which would have set new rates 
for digital phonorecord deliveries before the existing rate expired. See 61 FR 
37312 (July 17, 1996). As noted supra, 1997 also was a window year for adjusting 

2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 



63 FR 7288-01 
63 FR 7288-01, 1998 WL 56126 (F.R.) 
(Cite as: 63 FR 7288) 

Page 3 

royalty rates for the making and distribution of physical phonorecords. The Office 
requested comment from interested parties on the possibility of consolidating the 
two proceedings, and conducting a single CARP to adjust both the physical 
phonorecord and the digital phonorecord delivery rates. See 61 FR 37215 (July 17, 
1996). 

According to the interested parties, consisting of the Recording Industry 
Association of America (RIAA), the National Music Publishers' Association, Inc. 
(NMPA), and the Harry Fox Agency, Inc. (referred to together as the Parties), the 
proposed schedule did not allot sufficient time for negotiating a comprehensive 
joint proposal. Therefore, they filed a motion with the Office on November 8, 
1996, asking the Office to vacate the proposed schedule to allow them time to 
continue their negotiations. The Office granted the Parties' motion and 
rescheduled the proceeding. See 61 FR 65243 (December 11, 1996). *7289 

Although the new schedule extended the negotiation period by three months, the 
Parties thought the time still insufficient for conducting the necessary 
negotiations, and requested a meeting with the Office to discuss difficulties 
associated with negotiating rates and terms for use of digital technology in an 
evolving marketplace. The Office granted the request and met with the Parties on 
January 9, 1997. At that meeting, the Parties again requested more time to conduct 
negotiations on rates and terms for the section 115 license, having acknowledged 
the need to establish the mechanical rate before they attempted to negotiate the 
rates for the digital delivery of phonorecords. The Office agreed to vacate the 
schedule. See 62 FR 5057 (February 3, 1997). 

On November 7, 1997, NMPA, RIAA, and the Songwriters1 Guild of America (SGA) 
filed a joint petition with the Copyright Office outlining a proposal to adjust the 
physical phonorecord and digital phonorecord delivery royalty rates. The Parties 
to the joint petition, having duly filed a proposal concerning the 1997 physical 
phonorecord and digital phonorecord delivery royalty rate adjustments, asked the 
Copyright Office to submit their proposal to a notice-and-comment proceeding to 
promulgate regulations to adjust the proposed rates and terms. Accordingly, 
pursuant to 17 U.S.C. 803(c) and 37 CFR 251.63(b), the Copyright Office invited 
public comment on the proposed rates and terms for adjusting the physical 
phonorecord and digital phonorecord delivery royalty rates, and on the regulatory 
language implementing the proposal. [FNl] Comments and Notices of Intent to 
Participate in a CARP proceeding, should it be necessary, were to be submitted to 
the Office by December 29, 1997. 

FN1 According to 37 CFR 251.63: The Librarian .may, upon the request of the 
parties, submit the agreed upon rate to the public in a notice-and-comment 
proceeding. The Librarian may adopt the rate embodied in the proposed settlement 
without convening an arbitration panel, provided that no opposing comment is 
received by the Librarian from a party with an intent to participate in a CARP 
proceeding. Id. 

The Office received four comments in response to its Notice of Proposed 
Rulemaking, including three Notices of Intent to Participate in any CARP proceeding 
which may be instituted in this matter. None of these filings contained comments 
or objections to rates proposed for the reproduction and distribution of physical 
phonorecords under the mechanical compulsory license. Because no comments opposing 
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the rates for reproduction and distribution ofphysical phonorecords under 17 
U.S.C.115 were received, the Librarian adopted those rates, effective January 1, 
1998, but not the rates concerning reproduction and distribution of digital 
phonorecords, as they were previously published in the Federal Register. See 62 FR 
63506 (December 1, 1997) . 

List of Subjects in 37 CFR Part 255 

Copyright, Recordings. 

For the reasons set forth above, the Copyright Office amends 37 CFR part 255 as 
follows : 

PART 255--ADJUSTMENT OF ROYALTY PAYABLE UNDER COMPULSORY LICENSE FOR MAKING AND 
DISTRIBUTING PHONORECORDS 

1. The authority citation for part 255 continues to read as follows: 

Authority: 17 U.S.C. 801 (b) (1) and 803. 

37 CFR 5 255.3 

§ 255.3 [Amended] 

37 CFR 5 255.3 

2. In § 255.3(a), thephrase I1(b), (c), (dl, (el, (£1, (91, and (h)" is removed 
and the phrase '(b) through (m)" is added after the word "paragraphs". 

37 CFR 5 255.3 

3. In § 255.3(b), the phrase "(c), (d), (el, (£1, (g), and (h)" is removed and 
the phrase "(c) through (m)" is added after the word "paragraphs". 

37 CFR 5 255.3 

4. In § 255.3 (c) , the phrase l1 (dl, (e) , (f) , (g) , and (h) 'I is removed and the 
phrase (dl through (m) " is added af ter the word llparagraphs" . 

37 CFR 5 255.3 

5. In s 255.3 (d) , the phrase " (el, , (g) , and (h) is removed and the phrase 
(e) through (m) is added after the word "paragraphsI1. 

37 CFR S 255.3 

6. In § 255.3 (e), the phrase It(£), (g) , and (h)" is removed and the phrase (f) 
through (m)" is added.after the word "paragraphs". 

37 CFR 5 255.3 

7. In § 255.3(£), the phrase "(g), and (h)" is removed and the phrase "(9) 
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through (m)" is added after the word "paragraphstf. 

37 CFR § 255.3 

8. In 5 255.3(q), the phrase "paragraph (h)" is removed and the phrase 
Itparagraphs (h) through (m)" is added after the phrase "pursuant to". 

37 CFR § 255.3 

9. In 5 255.3(h), the phrase It, subject to further adjustment pursuant to 
paragraphs (i) through (m) of this section" is added after the word "larger". 

37 CFR § 255.3 

10. Add new paragraphs (i), (j), (k), (11, and (m) to 5 255.3 to read as follows: 

37 CFR § 255.3 

5 255.3 Adjustment of royalty rate. 

* * * * *  
(i) For every phonorecord made and distributed on or after January 1, 1998, the 

royalty rate payable with respect to each work embodied in the phonorecord shall be 
either 7.1 cents, or 1.35 cents per minute of playing time or fraction thereof, 
whichever amount is larger, subject to further adjustment pursuant to paragraphs 
(j ) through (m) of this section. 

(j) For every phonorecord made and distributed on or after January 1, 2000, the 
royalty rate payable with respect to each work embodied in the phonorecord shall be 
either 7.55 cents, or 1.45 cents per minute of playing time or fraction thereof, 
whichever amount is larger, subject to further adjustment pursuant to paragraphs 
(k) through (m) of this section. 

(k) For every phonorecord made and distributed on or after January 1, 2002, the 
royalty rate payable with respect to each work embodied in the phonorecord shall be 
either 8.0 cents, or 1.55 cents per minute of playing time or fraction thereof, 
whichever amount is larger, subject to further adjustment pursuant to paragraphs 
(1) through (m) of this section. 

(1) For every phonorecord made and distributed on or after January 1, 2004, the 
royalty rate payable with respect to each work embodied in the phonorecord shall be 
either 8.5 cents, or 1.65 cents per minute of playing time or fraction thereof, 
whichever amount is larger, subject to further adjustment pursuant to paragraph (m) 
of this section. 

(m) For every phonorecord made and distributed on or after January 1, 2006, the 
royalty rate payable with respect to each work embodied in the phonorecord shall be 
either 9.1 cents, or 1.75 cents per minute of playing time or fraction thereof, 
whichever amount is larger. 

Dated: January 30, 1998. 
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Marybeth Peters, 

Register of Copyrights. 

James H. Billington, 

Librarian of Congress. 

[FR Doc. 98-3703 Filed 2-12-98; 8:45 am1 
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END OF DOCUMENT 
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S E V E N  R. ENGLUND 
(2021 OL2-5883 

ARNOLD & PORTER 
555TWELFTH STREET. N.W. 

WASHINGTON. D.C. 20004 - 1202 

November 5, 1997 

By Hand 

William Roberts, Esquire 
Senior Attorney for Compulsory Licenses 
united States Copyright Office 
101 Independence Avenue, S.E. 
Room 403 
Washington, D.C. 20559 

Re: 1597 Physical ~honorecord and 
Digital Phonorecord Delivery 
Rovaltv Rate Adiustment Proceedinqs 

Dear Mr. Roberts: 

On behalf of the National Music Publishers' 
Association, Inc., The Songwriters Guild of America and 
Recording Industry Association of America, Inc., I am 
pleased to submit to the Copyright Office the enclosed 
Joint Petition for Adjustment of Physical Phonorecord 
and Digital Phonorecord Delivery Royalty Rates and 
accompanying Proposal Concerning 1997 Physical 
Phonorecord and Digital Phonorecord Delivery Royalty 
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Before the 
COPYRIGHT OFFICE 

LTBRARY OF CONGRESS 
Washington, D.C. 

In the Matter of 
* 

PHYSICAL PHONORECORD RATE - Docket No. 

ADJUSTMEhTT PROCEEDING 

In the Matter of 
Docket No. 96-4 CARP DPRA 

DIGITAL PHONORECORD DELn'ERY : 
RATE ADJUSTMENT PROCEEDING 

JOINT PETITION FOR ADJUSTMENT OF PHYSICAL PHONORECORD 
AND DIGITAL PHONORECORD DELNERY ROYALTY RATES 

SUBMITED BY 
NATIONAL MUSIC PUBLISHERS' ASSOCIATION. INC., 

THE SONGWRlTERS GUILD OF AMERICA AND 
RECORDING INDUSTRY ASSOCIATION OF AMERICA. INC. 

This petition for adjustment of physical phonorecord and digital 

phonorecord delivery royalty rates is submitted jointly pursuant to 17 U.S.C. 

55 115(c) and 803(a) and 37 C.F.R. 5 251.63@) by the National Music Publishers' 

Association, Inc., The Songwriters ~ u i l d  of America (together, the "Copyright 

Owners") and h e  Recordins Indusuy Association of America, Inc. (the "Copyright 

Users"). 

The Copyri_eht Owners and Copyright Users have held discussions for 

the purpose of arriving at a joint proposal respecting the physical phonorecord royalty 

and digital phonorecord delivery royalty rates to commence on January 1, 1998, as 

authorized under sections 115(c) and 803(a) of the Copyright Act. As a result of 
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these discussions, the Copyright Owners and Copyright Users are pleased to submit 

the accompanying ProposaI Concerning 1997 Physical Phonorecord and Digital 

Phonorecord Delivery Royalty Rate Adjusments ("Proposal") and hereby petition the 

Copyright Office, pursuant to 17 U.S.C. $803(a) and 37 C.F.R. $251.63(b), to 

undertake a notice and comment proceeding to promulgate regulations effecting an 

adjustment of the royalty rates in the manner set forth in the Proposal. So that the 

new rates may go into effect as of January 1. 1998, the Copyright Owners and 

Copyright Users suggest a notice and comment period for the proposed regulations of 

thirty days. 

The Copyright Owners and Copyright Users have a "significant 

interestn in the royalty rates to be adjusted within the meaning of section 803(a)(l) of 

the Copyright Act. National Music Publishers' Association, Inc. ("MVTPAw) is an 

association of over 600 commercially active American music publishers, whose 

interests NMPA represents through a variety of legislative, legal, and public relations 

initiatives. NMPA's wholly owned subsidiary, The Harry Fox Agency, Inc., acts as 

a licensing agent for over 17,000 music publishers. 

The Songwriters Guild of America ("SGA") is a national organization 

of over 4,500 songwriters. Its primary functions are to promote the interests of 

authors and composers in their dealings with those who market and use their creative 

works, and in legislative matters. L i e  NMPA, SGA represents the interests of those 

who receive royalties for the use of copyrighted musical works. 

The Recording Lndustry Association of America, Inc. ("RIAA") is an 

association of approximately 350 recording companies. Its members are the leading 

2 



I .  manufacturers of the compact discs, tapes and records sold in the United States, and 

are engaged in the distribution of music through digital phonorecord delivery system. 

RIAA thus represents the interests of those who must pay royalties for use of 

copyrighted musicaI works in physical phonorecords and d ig id  phonorecord 

deliveries. - 

W A ,  SGA and RIAA were the principal participants representing the 

interests of copyright owners and users in the 1980 and 1987 mechanical rate 

adjustment proceeding and, as described above, continue to represent those interests 

in the current proceeding. 

The accompanying Proposal is subrnined on the understanding that its 

various provisions are not severable, and the Copyright Owners and Copyright Users 

request that both the physical phonorecord and digital phonorecord delivery elements 

of the Proposal be considered through a consolidated notice and comment proceeding. - 

The Proposal is without prejudice to any position, contention or argument which the 

Copyright Owners or Copyright Users may take in any proceeding or litigation, and is 

not intended to be, and should not constitute, a precedent in any future rate 

adjustment proceeding. 

Dated: November 4, 1997 
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PROPOSAL CONCERNING 1997 PHYSICAL PHONORECORD AND 
DIGITAL PHONORECORD DELlVERY ROYALTY RATE ADJUSTMENTS 

Amendments to 37 C.F.R. Part 255 

1. Section 255.3 is revised by adding the following new paragraphs: 

(i) For every phonorecord made and distributed on or after 
January 1, 1998, the royalty rate payable with respect to each work embodied 
in the phonorecord shall be either 7.1 cents, or 1.35 cents per minute of 
playing time or fraction thereof, whichever amount is larger, subject to further 
adjustment pursuant to paragraphs 0)  through (m) of this section. 

(j) ~ b r  every phonorecord made and distributed on or.after . 

January 1, 2000, the royalty rate payable with respect to each work embodied 
in the phonorecord shall be either 7.55 cents, or 1.45 cents per minute of 
playing time or fraction thereof, whichever.amount is larger, subject to further 
adjustment pursuant to paragraphs Q through (m) of this section. 

(k) For every phonorecord made and distributed on or after 
January 1, 2002, the royalty rate payable with respect to each'work embodied 
in the phonorecord shall be either 8.0 cents, or 1.55 cents per minute of 
playing &e or fraction thereof, whichever amount is larger, subject to further 
adjustment pursuant to paragraphs (1) and (m) of this section. 

(l) For every phonorecord made and distributed on or after 
January 1, 2004, the royalty rate payable with respect to each work embodied 
in the phonorecord shall be either 8.5 cents, or 1.65 cents per minute of 
playing time or fraction thereof, whichever amount is larger, subject to further 
adjustment pursuant to paragraph (m) of this section. 

(m) For every phonorecord made and distributed on or after 
: January 1, 2006, the-royalty rate payable with respect to each work embodied 

in the phonorecord shall be either 9.1 cents, or 1.75 cents per minute of 
playing time or fraction thereof, whichever amount is larger. 

2. The following conforming revisions are made to Section 255.3: 

(a) In paragraph (a), the phrase "paragraphs (b), (c), (d), (e), (f), 
(g), and 01)" is replaced with the phrase "paragraphs (b) through (m)". 

@) In paragraph @I, the phrase "pa~a-mph (c), (dl, (el, (f), &I, 
and (h)" is replaced with the phrase "paragraphs (c) through (m)". 



(c) In paragraph (c), the phrase "paragraphs (dl, (e), (0, (g), and 
(h)" is replaced with the phrase "paragraphs (d) through (m)": .: 

(dl In paragraph (dl, the phrase "paragraphs (el, (0, (g), and (h)" is 
replaced with the phrase "paragraphs (e) through (m)". 

(4 1x1 paragraph (el, the phrase "paragraphs (0, (g), (h)" is 
replaced with the phrase "paragraphs ( f )  through (m)". 

( f )  paragraph (0, the phrase "paragraphs (g), and @I" is 
replaced with the phrase "paragraphs (g) through (m)". 

(g) In p a r a p p h  (g), the phrase "paragraph (h)" is replaced with the 
phrase "paragraphs @) through (m)". 

(h) In paragraph (h), the phrase ", subject to further adjustment 
pursuant to paragraphs (i) through (m) of this section" is added to the end 
between the word "larger" and the f m l  period. 

3. The tide of Section 255.5 is revised to read "Royalty rate for digital 
phonorecord deliveries in general." and the present paragraph of Section 255.5 is 
:designated as paragraph (a). 

4. Section 255.5 is revised by adding the folIowing new paragraph: 

(b) Except as provided in section 255.6, for every digital 
phonorecord delivery made on or after January 1, 1998, the royalty rate 
payable with respect to each work embodied in the phonorecord shall be the 
royalty rate prescribed in section 255.3 for the making and distribution of a 
phonorecord made and distributed on the date of the digital phonorecord 
delivery (the "Physical Rate"). In any future proceeding under 17 U.S.C. 
§ 115(c)(3)(C) or @), the royalty rates payable for a compulsory license for 
digital phonorecord deliveries in general shall be established de novo, and no 
precedential effect shall be givenlo the royalty rate payable under this 
paragraph for any period prior ro the period as to which the royalty. rates are 
to be established in such future proceeding. 

5. A new section 255.6 is added, which reads as foIlows: 

5 255.6 Royalty rate for incidental digital phonorecord deliveries. 

(a) Except as provided in paragraphs (b) and (c), for every digital 
phonorecord delivery made on or after January 1. 1998 where the reproduction 
or disuibution of the phonorecord is incidental to the transmission which 
constitutes the digital phonorecord delivery (an "Incidental DPD"), the royalty 



rate payable with respect to each work embodied in the phonorecord shall be 
the Physical Rate. Ln any future proceeding under 17 U.S.C: §..115(c)(3)(C) 
or (D), the characterization of a digital phonorecord delivery a s  "incidental* 
and the royalty rates payable for a compulsory license for Lncidental DPDs 
shall be established de novo; and no precedential effect shall be given to the 
characterization of a digital phonorecord delivery as "incidental" under this 
section or to the royalty rate payable under this section for any period prior to 
the period as to which the characterization of a digital phonorecord delivery as  
"incidental* or the royalty rates are to be established in such future 
proceeding. 

(b) No royalty shall be payable for any 'Transient ~ h o n ~ r m r d "  
made in the course of any digital phonorecord delivery made on or after 
January 1, 1998; provided that a royalty shall be payable with respect to each 
work embodied in the phonorecord ultimately reproduced by or for the 
ultimate transmission recipient of such digital phonorecord delivery at the 
royalty rate prescribed under section 255.5 or the other paragraphs of this 
section 255.6, as applicable. Nothing in this paragraph shall limit or  impair 
any rights or remedies of the copyright owner of a work against any person 
who makes reproductions from a Transient Phonorecord for any purpose other 
than to facilitate the transmission to the ultimate transmission recipient. For 
the purpose of this paragraph. a 'Transient Phonorecord" is a transient 
phonorecord reproduced in temporary computer memory or digital storage 
intermediate to the communications system through which a digital 
phonorecord deIivery is made, where such transient phonorecord is made in 
the ordinary operation of such system solely to facilitate the transmission to 
the ultimate transmission recipient. An example of a Transient Phonorecord is 
a phonorecord reproduced temporarily in a router intermediate to the Internet. 

(c) (1) For every digital phonorecord delivery made on or after 
January 1, 1998, no royalty shall be payable where (i) the reproduction or 
distribution of the phonorecord is incidental to the promotion of a sound 
recording embodying a work, (ii) the phonorecord is of no more than 
30 seconds of playing time of the sound recording of such work, or in the case 
of sound recordings of a work with a playing time of more than 5 minutes, the 
phonorecord is of no more than the lesser of 10% or 60 seconds of playing 
time of the sound recording of such work, and (iii) the digital phonorecord 
delivery is made or authorized by the copyri_eht owner of such sound 
recording. 

(2) The copyright owner of any work embodied in a sound 
recording may, without payment of any royalty to the copyright owner of the 
sound recording, make or authorize a digital phonorecord delivery where 
(i) the reproduction or distribution of the phonorecord is incidental to the 
promotion of the work embodied in the sound recording; (ii) the phonorecord 



is of no more than 30 seconds of playing time of the sound recording of such 
work, or in the case of sound recordings of a work with a playing time of 
more than 5 minutes, the pbonorecord is of no more than the lesser of 10% or 
60 seconds of playing time of the sound recording of such work, and (iii) the 
digital phonorecord delivery is made by the copyright owner of such work, 
either individually or collectively with other copyright owners of such works, 
or by an organization of copyright owners designated by such cofiiright 
owners as their common agent. 

6. A new section 255.7 is added, which reads as  follows: 

5 255.7 Future proceedings. 

The procedures specified in 17 U.S.C. 8 llS(c)(3)(C) shall be repeated 
in 1998 and every second year thereafter until 2006 so as to determine the 
applicable rates and terms for the making of digital phonorecord deliveries 
during the periods beginning January 1, 2000, 2002, 2004, 2006 and 2008. - 
The procedures specified in 17 U.S.C. $ ll5(c)(3)(D) shall be repeated, in the 
absence of iicense agreements negotiated under 17 U.S.C. 5 115(c)(3)@) and 
(C), upon the filing of a petition in accordance with 17 U.S.C. $ 805(a)(l), in 
1999 and every second year thereafter until 2007 so as to determine new rates 
and terms. for the making of digitaI phonorecord deliveries during the periods 
beginning January 1, 2000, 2002, 2004, 2006 and 2008. Thereafter, the 
procedures specified in 17 U.S.C. 3 115(c)(3)(C) and (D) shall be repeated in 
each fifth calendar year. Notwithstanding the foregoing, different years for 
the repeating of such proceedings may be determined in accordance with 
17 U.S.C. 9 115(c)(3)(C) and (D). 
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AGREEMENT 

This Agreement, entered into as of November 4 ,  
1997, embodies certain agreements between the National 
~usic Publishers Association, Inc. and The Harry Fox 
Agency, Inc. (collectively "NMPAn) and the Recording 
Industry Association of America, Inc. ("RIAAN) 
(collectively "the Partiesu), related to the Parties' 
joint Proposal Concerning 1997 Physical Phonorecord and 
Digital Phonorecord Delivery Royalty Rate Adjustments 
for Digital Phonorecord Deliveries ("DPDs") for the 
period Januaryl. 1998 through December.31, 1999 (the 
"Interim Periodn 1 . 

1, Definitions. 

(a) "Covered Transmission" means a transmission 
(other thzn a Real-Time Audio Transmission that.is not 
part,'of an "Interactive Service," for which no royalty 
under the DPD Joint Proposal shall be payable by RIAA or 
any of its members), by means that, in their ordinary 
operation, allow a transmission recipient to hear a 
transmitted sound recording only a limited number of 
times or during a limited period of time. 

(b) "DPD Joint Proposal" means items 3 through 6 
of the Parties8 joint Proposal Concerning 1997 Physical 
Phonorecord and'~igita1 Phonorecord Delivery Royalty 
Rate ~djustments, which is attached to this Agreement. 

(c) "Interactive ServiceU means a service that 
enables a member of the public to receive, on request, a 
transmission of a particular sound recording chosen by 
or on behalf of the recipient, but the ability of 

- individuals to request that particular sound recordings - be performed for reception by the public at large does .- 
not make a service an Interactive Service; if a system 
offers both interactive and non-interactive services 
(either concurrently or at different ti-mes), the non- 
interactive component shall not be treated as part of an 
Interactive Service. 

(dl "Real-Time Audio Transmission" is a digital 
transmission of a sound recording by means that, in 
their ordinary operation, allow a transmission recipient 
to hear such sound recording only once, substantially at 
the time of transmission, but do not permit any 
subsequent hearing of such sound recording by the 
transmission recipient unless a subsequent transmission 
is made in respect of each such subsequent hearing. 



2. Continuation of Rates; No Precedential 
Effect. The Parties have agreed to recommend.'in the DPD 
Joint Proposal that the statutory rates for DPDs 
continue to be the rate for physical phonorecords, with 
certain exceptions for which no royalty will be payable, 
for an additional two-year period because the Parties 
have been unable to determine appropriate royazty rates 
for all DPDs in light of present business circumstances. 
The Parties have therefore agreed that the statutory 
rates set forth in the DPD Joint Proposal, and the 
arrangements set forth in this Agreement, shall have no 
precedential effect in any subsequent negotiations or 
proceedings between the Parties, and none of the Parties 
shall make any claim to the contrary. 

3. CerE~ia Real-Time Audio Transmissions. NMPA 
acknowledges that whether or not a Real-Time Audio 
Transmission that is not part of an Interactive service 
constitutes a DPD, no royalty should be payable for such 
a transmission under the DPD Joint Proposal during the 
Interim Period. Accordingly, NMPA shall not charge or 
collect from RIAA or any of its members any royalty 
under the DPD Joint Proposal for a Real-Time Audio 
Transmission during the Interim Period that is not part 
of an Interactive Service but that constitutes a DPD. 

4. Neaotiations. 

(a) The Parties were unable to agree on which 
Covered Transmissions might constitute incidental DPDs. 
Accordingly, notwithstanding the statutory rate set 
forth in the DPD Joint Proposal for incidental DPDs, the 
Parties have agreed that if RIAA or an RIAA member makes 
Covered Transmissions during the Interim Period and 
requests NMPA to enter into good faith negotiations in 
an effort to agree whether the Covered Transmissions are 
incidental DPDs, and if so, what royalty should be 
payable for such Covered Transmissions during the 
Interim Period based on the specific business model 
employed by RIAA or the RIAA member, then NMPA (or its 
publisher client, if it elects to do so) shall enter 
into such good faith negotiations. 

(b) If R1.m or an RIAA member wishes to 
negotiate with NMPA pursuant to this paragraph 4 ,  RIAA 
or the RIAA member shall notify NMPA in writing of its 
wish to do so. Within thirty days after such notice is 
given, NMPA and RIAA or its member, as the case may be, 
shall meet, or if the parties agree, confer by 
telephone, to commence good faith negotiations and to 
establish a schedule for further negotiations, which 



schedule shall provide that the negotiations are-to be 
concluded not later than six months from.'the initial 
meeting or conference. Agreements between NMPA and RIM 
or an RIAA member are subject to approval by the 
specific NMPA publisher clients who own the affected 
copyrights. - 

(c) RIAA and RIAA members are free to negotiate 
directly with individual NMPA publisher clients. 

(d) If NMPA wishes to negotiate with RIAA on the 
general subject of what Covered Transmissions are 

- incidental DPDs and the royalty rates that should be 
applicable thereto, then RIAA shall enter intp good . 
faith negotiations with NMPA in an effort to agree 
thereto. 

5 .  Conditions to Litiqation. 

(a) NMPA shall not commence or support any 
copyright litigation against RIAA or an RIAA member 
relating to the making of Covered Transmissions during 
the Interim Period unless and until NMPA has, if 
requested to do so, attempted to negotiate in good,faith 

( .. with RIAA or its member, as the case may be, in an 
e effort to agree whether the Covered Transmissions are 

incidental DPDs, and if so, what royalty should be 
payable for such Covered Transmissions pursuant to - 
paragraph 4 above. 

(b) RIAA shall not commence or support any 
copyright litigation against NMPA or an NMPA publisher 
client relating to the making of Covered Transmissions 
during the Interim Period unless and until RXAA or its 
member, as the case may be, has attempted to negotiate 
in good faith with NMPA or the publisher client in an 
effort to agree whether the.Covered Transmissions are 
incidental DPDs, and' if so, what royalty should be 
payable for such Covered Transmissions pursuant to 
paragraph 4 above. 

6. Remedies. 

(a) In the event that before, during or after 
the Interim Period NMPA commences, or makes a 
counterclaim in, a litigation against R I M  or an RIAA 
member for copyright infringement by the making of 
Covered Transmissions during the Interim Period because 
good faith negotiations have failed to result in an 
agreed royalty rate, then the claims and remedies 
available to NMPA shall be limited as follows: 



(il NMPA shall not seek injunctive relief; 

(iil NMPA shall not seek an order for the 
impounding, destruction or other 
disposition of infringing phonorecords; 

(iii) NMPA shall not claim willful Copyright 
infringement; and 

(iv) NMPA may seek only damages at a royalty 
rate that is reasonable in light of the 
specific business model employed by 
RIAA or the RIAA member, as the case 
may be, and in no event shall that 
royalty rate be greater than'the 
statutory rate set forth in the 093 
Joint Proposal for the particular 
Covered Transmissions at issue. 

(b) NMPA shall not in any manner whatsoever 
support litigation by its publisher client seeking any 
of the foregoing remedies in the circumstances where 
NNPA has agreed not to seek them. 

7. Corn~liance with Law. Performance of the 
P Parties' obligations under this Agreement is subject to 

compliance with applicable law. 

8. Effects with Re.5~ect t o  Members. NMPA8s 
publisher- clients and the members of RIAA shall be 
considered third party beneficiaries of this Agreement. 



IN WITNESS WiREOF, the Parties have executed 
t h i s  Agreement. 

RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INCh 

By: 
c a n  H. Sherman 
~ e & o r  Executive Vice 
President and Qeneral Counsel 

NAT1OlDi.L m S I C  PUBLISHZRS ASSOCIATION, INC. 
. . ... . . . 

By; 
Edwzrd P. Murphy 
President 

TEE FAPRY FOX AGENCY, INC. 

By : 
Edward P .  Murphy 
Pres iden t  



ItJ KtTNESs EEREOF, the Parties have w u t t d  
tI5s A p e t a e a t .  

By: .. 
cary 8. SherrParr 
Senior Executive Vice 
Presiclat sad -a1 CQU12sel , 



PROPOSAL CONCERNING 1997 PHYSICAL PHONORECORD AND 
DIGITAL PHONORECORD DELWERY ROYALTY RATE ADJUSTMENTS 

Amendmcnrs to 37 C.F.R. Part 255 

1. Section 255.3 is revised by adding the following new papgraphs: 

(i) For every phonorecord made and distributed on o r  after 
January I. 1998, the royalty rate payable with respect to each work embodied 
in the phonorecord shall be either 7.1 cents. or 1.35 cents per minute of 
playing time or fraction thereof, whichever amount is larger, subject to further 
adjusanent pursuant to.para,sraphs (j) through (m) of this section. 

(j) For every phonorecord made and distributed on or after 
January 1, 2000, the royalty rate payable with respect to each work embodied 
in the phonorecord shall be either 7.55 cents, or 1.45 cents per minute of 
playing time or  fraction thereof. whichever amounr is larger, subject to further 
adjustment pursuant to paragraphs (k) through (m) of this section. 

O;) For every phonorecord made and distributed on or  after 
January I ,  2002, the royalry rare payable with respect to each work embodied 
in the phonorecord shall be either 8.0 cents. or 1.55 cents per minute of . . 
playing time or  fraction thereof, whichever amounr is larger, subject to further -, ..* 
adjustment pursuant to para-mphs (I) and (m) of this section. 

(I) - For every phonorecord made and disuibuted on or after 
January 1, 2001, the royalty rate payable with respect to each work embodied 
in rhe phonorecord shall be either 8.5 cents, or 1.65 cents per minute of 
playing time or fraction thereof. whichever amount is larger, subject to further 
adjusmlent pursuant to paragraph (m) of this section. 

(m) For every phonorccord made and distributed on or after 
January 1, 2006, the royalty rate payable with respect to each work embodied 
in the phonorecord shall be either 9.1 cents, or 1.75 cents per minute of 
playing time or fraction thereof. whichever amount is larger. 

2. The following conforming revisions are made to Section 255.3: 

(a) In paragraph (a), the phrase "paragraphs @I. (c). (dl, (el, (0, 
b). and 0)" is replaced with the phrase "paragraphs (b) through (m)". 

(b) In paragraph (b), h e  phrase "pangraphs (4, ( 4 ,  (el. (0 ,  (2). 
and (h)" is replaced with the phrase 'paragraphs (c) through (m)". 



(4 In paragraph (c), the phrase "paragaphs (dl, (e), (f), (g), a d  
(h)" is replaced with the phrase "paragraphs (d) through (mj"..: 

(dl In paragraph (dl. the phrase "paragraphs (4, (0. (.I ,  and 01)" is 
replaced with the phrase "paragraphs (e) through (m)'. 

(el In paragraph (e), the phrase "paragraphs (0, (g);kd 0)" is 
replaced with the phrase "paragraphs (f) through (rn)". 

(0 In pangraph (f), the phrase 'paragraphs (g), and (h)" is 
replaced with the phrase 'para3gaphs (g) through (m)'. 

(g) In paragraph (g). the phrase "para,gaph Q" is replaced with the 
phrase "paragraphs Q through (m)'. 

(h) In paragraph (h), the phrase ", subject to further adjustment 
.pursuant to paragraphs (i) through (m) of this section" is added to the end 
between the word "lar_eerm and the final period, 

3. The tide of Section 255.5 is revised to read 'Royalty rate for digital 
phonorecord deliveries in gcneral." and the present paragraph of Section 255.5 is 
designated as paragraph (a). 

4. Section 255.5 is revised by adding the follow in^ new paragraph: 

(b) Except as provided in section 255.6, for every digital 
phonorecord delivery made on or after January 1. 1998, the royalty rate 
payable with respect to each work embodied in the phonorecord shall be the 
royalty rate prescribed in section 255.3 for the making and distribution of a 
phonorccord made and dispibutcd on the date of the digital phonorecord 
delivery (the "Physical Rate'). In any future proceeding under 17 U.S.C. 

. §  115(c)(3)(C) or @), h e  royalty rates payable for a compulsory license for 
digital phonorccord deliveries in general shall be established dc novo, and no 
precedcntial effect shall be given to the royalty rate'payable under this 
paragraph for any period prior to the period as to which the royalty rates are 
to be esrablished in such future proceedinz. 

5. A new section 255.6 is added. which reads as follows: 

9 255.6 Royalty rate for incidental digital phonorecord deliveries. 

(a) Except as provided in paragraphs (b) and (c), for every digital 
phonorecord delivery made on or after January 1, 1998 wherc the reproduction 
or distribution of the phonorecord is incidental to the transmission which 
constitutes the digital phonorecord delivery (an "Incidental DPD"), the royalty 



rate payable with respect to each work embodied in the pho.norecord shall be 
the Physical Rate. In any future proceeding under 17 U.S.C. .$ 115(c)(3)(C) 
or 0). the characterization of a digital phonorecord delivery as "incidental' 
and the royalty rates payable for a compulsory license for Incidental DPDs 
shall be established de novo, and no precedentid effect shall be given to the 
characterization of a digital phonorecord delivery as "incidental"_der this 
section or to the royalty rate payable under this section for any 'period prior to 
the period as to which the characterization of a digital phonorecord delivery as 
"incidental" or the royalty rates are to be esrablished in such future 
proceeding. 

@) No royalty shall be payable for any "Transient Phonorecord" 
made in the course of any digital phonorecord.delivery made on or after 
January. I., 1998; provided thz! ? royal$. shall be payable with respect to each 
work embodied in the phonorecord ultimately reproduced by or for the 
ultimate transmission recipient o'f such digital phonorecord delivery at the 
royalry rate prescribed under .section 255.5 or the other paragraphs of this 
section 255.6, as applicable. Nothing in this paragraph shall limit or impair 
any rishts or remedies of the copyright owner of a work against any person 

' 

who makes reproductions from a Transient Phonorecord for any purpose other 
rhan to facilitate the transmission to the ultimate transmission recipient. For 
the purpose of this paragraph, a 'Transient Phonorecord" is a transient 
phonorecord reproduced in temporary computer memory or digilal storage 
intermediate to the communications system through which a digital 
phonorecord delivery is made. where such transienr phonorecord is made in 
the ordinary operation of such system solely to facilitate the transmission to 
the ultimate transmission recipient. An example of a Transient Phonorecord is 
a phonorecord reproduced temporarily in a router intermediate to the Internet. 

(c) (1) For every digital phonorecord delivery made on or after 
January 1, 1998, no royalty shall be payable where (i) the reproduction or 
dismbution of the phonorecord'is incidental to the promotion of a sound 
recording embodying a work, (ii) the phonorecord is of no more than 
30 seconds of playing h c  of the sound'recording of such work, or in the case 
of sound recordings of a work with a playing time of more than 5 minutes, the 
phonorecord is of no more than the lesser of 10% or 60 seconds of playing 
time of the sound recording of such work, and (iii) the digital phonorecord 
delivery is made or authorized by the copyright owner of such sound 
recording. 

(2) The copyright owner of any work embodied in a sound 
recording may, without payment of any royalry to. the copyright owner of the 
sound recording, make or authorize a digital phonorecord delivery where 
(i) the reproduction or distribution of the phonorecord is incidental to the 
promotion of the work embodied in the sound recording; (ii) the phonorecord 



is of no more than 30 seconds of playing time of the sound recording of such 
work, or in the case of sound recordinss of a work with a playing time of 
more than 5 minutes, the phonorecord is of no more than the lesser of 10% or 
60 seconds of playing time of the sound recording of such work, and (iii) the 
digital phonorecord delivery is made by the copyright owner of such work, 
either individually or collectively with other copyright owners of.such works, 
or by an organization of copyright owners designated by such copyright 
owners as their common agent. 

6. A new section 255.7 is added, which reads as follows: 

. 5 255.7 Future proceedings. 

The procedures specified in 17 U.S.C. 5 115(c)(3)(C) shall be repeated 
in 1998 and every second year thereafter until 2006 so as to deterrnine the 
applicable rates and terms for the making of digital phonorecord deliveries 
during the periods beg-bing January 1,2000, 2002,2004, 2006 and 2008. 
The procedures specified in 17 U.S.C. 9 115(c)(3)@) shall be repeated, in the 
absence of license agreements negotiated under 17 U.S.C. 5 115(c)(3)(B) and 
(C), upon the filing of a petition in accordance with 17 U.S.C; 5 803(a)(l), in 

i . . 
1999 and every second year thereafter until 2007 so as to determine new rates 
and terms for the making of digital phonorecord deliveries during the periods 

e beginning January I ,  2 0 ,  2002, 2004, 2006 and 2008. Thereafter, the * 

procedures specified in 17 U.S.C. 5 115(c)(3)(C) and (D) shall be repeated in 
each fifth calendar year. Notwithstanding the foregoing, different years for 
the repeating of such proceedings may be determined in accordance with 
17 U.S.C. 5 115(c)(3)(C) and (D). 
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RULES and REGULATIONS 

COPYRIGHT ROYALTY TRIBUNAL 

37 CFR Part 307 

[Docket No. CRT 87- 3 - 87MRAI 

1987 Adjustment of the Mechanical Royalty Rate; Correction 

Tuesday, June 23, 1987 

* 2 3 5 4 6  AGENCY: Copyright Royalty Tribunal. 

ACTION: Final rule; correction. 

SUMMARY: The Tribunal is correcting an error in the preamble and an error in the 
final rule regarding adjusting the mechanical royalty rate every two years, from 
1987 to 1997, which appeared in the Federal Register on June 15, 1987 (52 FR 
22637). 

FOR FURTHER INFORMATION C0NTACT:Robert Cassler, General Counsel, Copyright Royalty 
Tribunal, 1111 20th Street NW., Suite 450, Washington, DC 20036. (202) 653-5175. 

SUPPLEMENTARY INFORMATION: The Tribunal promulgated regulations providing for 
adjusting the mechanical royalty rate every two years, from 1987 to 1997, on June 
15, 1987 (52 FR 22637). The preamble contained an error and the final rule 
contained an error which are corrected by this notice. 

1. In the first paragraph in the Supplementary Information section on page 22637, 
the Tribunal said, "The adjustment would be based solely upon changes in the 
Consumer Price Index (CPI), except when the CPI has declined, in which case the 
mechanical rate would remain the same * * * . "  That sentence is corrected to read, 
"The adjustment would be based solely upon changes in the Consumer Price Index 
(CPI) except when the CPI has declined, in which case the mechanical rate would go 
no lower than the 5 cents/.95 cent rate established in § 307.3(c) * * * . "  

PART 3 07 - - [AMENDED] 

37 CFR § 307.3 

§ 307.3 [Amended] 

37 CFR § 307.3 

2. Section 307.3(e)(2), on page 22637, column 3, is correctly revised to read as 
follows : 

2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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(2) On the same date as the notice is published pursuant to paragraph (el (1) of 
this section, the CRT shall publish in the Federal Register revised compulsory 
license royalty rates which shall adjust the amounts then in effect pursuant to § 

307.3(d) or this paragraph (el, as the case may be, in direct proportion to the 
percent change in the CPI determined as provided in paragraph (el (1) of this 
section, rounded to the nearest 1/20 th of a cent; Provided, however, that: 

(i) The adjusted rates shall be no greater than 25% more than the rates then in 
effect; and 

(ii) The adjusted rates shall be no less than the amounts set forth in 5 
307.3 (c) . 

* * * * *  
*23547 Dated: June 18, 1987. 

J.C. Argetsinger, 

Chairman. 

[FR Doc. 87-14197 Filed 6-22-87; 8:45 am] 

BILLING CODE 1410-09-M 

52 FR 23546-02, 1987 WL 138224 (F.R.) 

END OF DOCUMENT 
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RULES and REGULATIONS 

COPYRIGHT ROYALTY TRIBUNAL 

37 CFR Part 307 

[Docket No. CRT 87-3-87MRAl 

1987 Adjustment of the Mechanical Royalty Rate 

Monday, June 15, 1987 

*22637 AGENCY: Copyright Royalty Tribunal. 

ACTION: Final rule. 

SUMMARY: This rule adopts a mechanism for adjusting the mechanical royalty rate 
every two years, from 1987 to 1997, based upon changes in the Consumer Price Index. 
This rule is based upon a proposal submitted by parties with a significant interest 
in the rate. 

EFFECTIVE DATE: July 15, 1987. 

FOR FURTHER INFORMATION C0NTACT:Robert Cassler, General Counsel, Copyright Royalty 
Tribunal, 1111 20th Street NW., Suite 450, Washington, DC 20036, (202) 653-5175). 

SUPPLEMENTARY INFORMATION: Sections 801(b) (1) and 804 of the Copyright Act of 1976 
authorize the Copyright Royalty Tribunal (Tribunal) to adjust the mechanical 
royalty rate in 1987 upon receiving a petition from a party with a significant 
interest in the royalty rate. On March 18, 1987, the Tribunal received such a 
petition from the National Music Publishers' Association, Inc., The Songwriters 
Guild of America, and the Recording Industry Association of America, Inc. On April 
7, 1987, the Tribunal proposed to adjust the mechanical royalty rate according to 
the mechanism provided by the parties in their petition. Notice of Proposed 
Rulemaking, Docket No. 87-3-87MRA, 52 FR 11096 (April 7, 1987). Briefly stated, 
the proposed rule calls for adjustments of the mechanical royalty rate to be 
published in the Federal Register every two years (November 1, 1987, November 1, 
1989, November 1, 1991, November 1, 1993, November 1, 1995). The adjustment would 
be based solely upon changes in the Consumer Price Index (CPI), except when the CPI 
has declined, in which case the mechanical rate would remain the same, or when the 
Index has risen by more than 25%, in which case the mechanical rate adjustment 
would be no greater than 25%. 

The tribunal received joint comments filed by the National Music Publishers 
Association, Inc., The Songwriters Guild of America, and the Recording Industry 
Association of America, Inc. supporting the proposal. Similarly, the Tribunal 
received comments from SESAC, Inc., a performing rights society which also 
represents mechanical rights for a significant number of its publisher affiliates, 
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and from Music Royalties Ltd., a company representing the mechanical rights in 
approximately 50,000 musical compositions. SESAC, Inc. and Music Royalties Ltd. 
support the proposed rule. The proposal is therefore adopted unchanged as a final 
rule. 

List of Subjects in 37 CFR Part 307 

Copyright, Music, Recordings. 

PART 3 0 7 - - [AMENDED] 

For the reasons set forth in the preamble, the Tribunal amends 37 CFR Part 307 as 
follows : 

1. The authority citation for Part 307 continues to read as follows: 

Authority: 17 U.S.C. 801 (b) (1) and 804. 

37 CFR 1 307.3 

1 307.3 [Amended] 

37 CFR 1 307.3 

2. Section 307.3(a) is amended by removing the words "paragraphs (b) and (c) of 
this section." from the end, and by adding in their place the words "paragraphs 
(b), (c), (dl and (el of this section.ll 

37 CFR 1 307.3 

3. Section 307.3(b) is amended by removing the words "paragraph (c) of this 
section." and adding in their place the words "paragraphs (c), (d) and (el of this 
section. 

37 CFR 1 307.3 

4. Section 307.3(c) is amended by adding the words ", subject to further 
adjustment pursuant to paragraphs (d) and (e) of this section.11 at the end. 

37 CFR 1 307.3 

5. A new 1 307.3(d) is added to read as follows: 

* * * * *  
(dl (1) On November 1, 1987, the Copyright Royalty Tribunal (CRT) shall publish in 

the Federal Register a notice of the percent change in the Consumer Price Index 
(all urban consumers, all items) (CPI) from the Index published for December, 1985 
to the Index published for September, 1987, and the underlying calculations. 

( 2 )  On the same date as the notice is published pursuant to paragraph (dl (1) of 
this section, the CRT shall publish in the Federal Register revised compulsory 
license royalty rates which shall adjust the amounts set forth in § 307.3(c) in 
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direct proportion to the percent change in the CPI determined as provided in 
paragraph (d) (1) of this section, rounded to the nearest 1/20th of a cent; 
provided however, that: 

(i) The adjusted rates shall be no greater than 25% more than the amounts set 
forth in § 307.3(c); and 

(ii) The adjusted rates shall be no less than the amounts set forth in 5 
307.3 (c). 

(3) The revised royalty rates for the compulsory license adjusted pursuant to this 
paragraph (d) shall become effective for every phonorecord made and distributed on 
or after January 1, 1988, subject to further adjustment pursuant to paragraph (e) 
of this section. 

37 CFR § 307.3 

6. A new § 307.3(e) is added to read as follows: 

* * * * *  
(el (1) On November 1, 1989, and each November 1 biennially thereafter until 

November 1, 1995 (that is, November 1, 1991, 1993 and 1995), the CRT shall publish 
in the Federal Register a notice of the percent change in the CPI from the Index 
published for the September two years earlier to the Index published for the 
September of the year in which such notice is published, and the underlying 
calculations. 

(2) On the same date as the notice is published pursuant to this paragraph 
(e)(l), the CRT shall publish in the Federal Register revised compulsory license 
royalty rates which shall adjust the amounts then in effect pursuant to § 307.3(d) 
or this paragraph (e), as the case may be, in direct proportion to the percent 
change in the CPI determined as provided in paragraph (el (1) of this section, 
rounded to the nearest 1/20th of a cent; provided, however, that: 

(i) The adjusted rates shall be no greater than 25% more than the rates then in 
effect; and 

(ii) The adjusted rates shall be no less than the amounts set forth in § 

307.3 (c) . 

(3) The revised royalty rates for the compulsory license adjusted pursuant to this 
paragraph (el shall become effective for every phonorecord made and distributed on 
or after January 1 of the year following that in which such notice is published; 
that is, on January 1, 1990, 1992, 1994 and 1996, respectively. 

Dated: June 9, 1987. 

J.C. Argetsinger, 

Chairman. 

[FR Doc. 87-13599 Filed 6-12-87; 8:45 am1 
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March 18, 1987 

The Honorable J.C. Argetsinger 
Chairman 
Copyright Royalty Tribunal 
1111 20th Street, N.W., 4th Floor 
Washington, D.C. 20579 

Re: 1987 Mechanical Royaltv Adiustment 

Dear Chairman Argetsinger: 

We write on behalf of the National Music 
Publishers1 Association, Inc., The Songwriters Guild of 
America and the Recording Industry Association of 
America, Inc. We are pleased to advise the Tribunal 
that we have concluded our discussions concerning the 
mechanical royalty rate adjustment and have formulated a 
joint proposal for consideration by the Tribunal. 
Accompanying this letter is a Joint Petition for 
Automatic Adjustments of Mechanical Royalty Rate, a 
Proposal Concerning -1987 Mechanical Royalty Rate 
Adjustment (Proposed Regulations) and a proposed Notice 
commencing 1987 Mechanical Royalty Rate Adjustment 
Proceeding and Setting Procedural Dates. 

Our understanding is that, in accordance with 
44 301.63 and 301.64 of the Tribunal's rules, the 
Tribunal may start to consider this petition and 
commence the proceedings after March 31, 1987. 

We 1ook.forward to working with the Tribunal on 
this matter. 

Respectfully submitted, 

NATIONAL MUSIC PUBLISHERS' 
ASSOCIATION, INC. 

'> -. 
/ -- C 

BY 
. <J.. .--., . \.. . , < ,k-, -,. 

Peter L. Felcher, Esq. 
Paul, Weiss, Rifkind, Wharton 

61 Garrison 
1285 Avenue of the Americas 
New York, New York 10019 
(212) 373-3390 



T h e  H o n o r a b l e  J . C .  A r g e t s i n g e r  
M a r c h  1 8 ,  1987 
Page 2 

THE SONGWRITERS GUILD OF AMERICA 

-a . 
A l v i n  D e u t s c h ,  E s q .  
L i n d e n  L ~ e u t s c h  - 
110 E a s t  59 Street 
N e w  Y o r k ,  N e w  Y o r k  10022 
( 2 1 2 )  7 5 8 - 1 1 0 0  

RECORDING INDUSTRY ASSOCIATION OF 
AMERICA, INC.  . 

I :  ; f .  / .- 
By -. ' ------- 

Gary H .  S h e r m a n ,  E s q .  
A r n o l d  & Porter 
1 2 0 0  New H a m p s h i r e  A v e . ,  N.W.  
Washington, D . C .  2 0 0 3 6  
( 2 0 2 )  8 7 2 - 6 7 9 7  



UNITED STATES OF AMERICA 

BEFORE THE COPYRIGHT ROYALTY TRIBUNAL 

WASHINGTON, D.C. 

PROCEEDING FOR DETERMINATION : 
OF INTERIM ADJUSTMENTS OF CRT Docket No. 87- 
ROYALTY FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(MECHANICAL ROYALTY) 

JOINT PETITION FOR AUTOMATIC ADJUSTMENTS 
OF MECHANICAL ROYALTY RATE 

SUBMITTED BY 
NATIONAL MUSIC PUBLISHERS ASSOCIATION, INC. , 

THE SONGWRITERS GUILD OF AMERICA AND 
RECORDING INDUSTRY ASSOCIATION OF AMERICA. INC. 

This petition submitted jointly, pursuant 

6 804 (a) (2) (B) of the Copyright Act of 1976 (the l1Actw) , 
17 U.S.C. 8 804(a) (2)(B), and O 301.61(b) (2) of the 

Tribunal's rules, 37 C.F.R. 6 301.61(b)(2), on behalf of 

the National Music Publisherst Association, Inc. and The 

Songwriters Guild of America (formerly American Guild of 

Authors and Composers) (hereinafter collectively 

referred to as the "Copyright Ownersw): and the 

Recording Industry Association of America, Inc. 

(hereinafter referred to as the ttCopyright Usersu). 



National Music Publishers' Association, Inc. is a 

national association of over 300 commercially active 

American music publishers and represents the common 

interests of publishers of diverse types of music 

through a variety of legislative, legal, and public 

relations activities. The Songwriters ~uild of America 

is a national association of approximately 4,000 

songwriters. Its primary functions are to promote the 

interests of authors and composers in their dealings 

with those who market and use their creative works, and 

in legislative matters. Both of these organizations 

represent the interests of copyright royalty recipients. 

Recording Industry Association of America, Inc. is an 

association of approximately 43 recording companies. 

Its members are the principal manufacturers of the 

records, tapes and compact disks sold in the United 

States. The organization represents the interests of 

those who must pay royalties for use of copyrighted 

musical works in recordings. 

The Copyright Owners and Copyright Users have 

held discussions for the purpose of arriving at a joint 

proposal respec2ing the 1987 mechanical royalty rate 

adjustment authorized under Q O  801(b)(l) and 804 of the 

Act. As a result of these discussions, we are pleased 

jointly to submit the attached "Proposal Concerning 1987 

Mechanical Royalty Rate Adjustmentff ("Proposalff) . We 



hereby p e t i t i o n  t h e  ~ r i b u n a l  t o  undertake a  proceeding 

t o  promulgate r e g u l a t i o n s  e f f e c t i n g  an adjustment of t h e  

r o y a l t y  r a t e s  provided i n  g 115 of t h e  Copyright A c t ,  a s  

t h e r e a f t e r  ad jus ted  by t h e  Tr ibunal ,  i n  t h e  manner s e t  

f o r t h  i n  t h e  Proposal.  

I n  sum, t h e  Proposal  c a l l s  f o r  t h e  presen t  

mechanical r o y a l t y  r a t e s  (5C pe r  musical  work, o r  .95C 

p e r  minute of p laying t i m e  o r  f r a c t i o n  the reo f ,  

whichever amount is l a r g e r )  t o  be ad jus ted ,  i n  d i r e c t  

p ropor t ion  t o  t h e  pe rcen t  change i n  t h e  Consumer P r i c e  

Index ( a l l  urban consumers, a l l  i tems) ( t h e  " C P I " ) ,  on 

January 1 of 1988, 1990, 1992 ,  1 9 9 4  and 1996; provided,  

however, t h a t  ( a )  t h e  ad jus ted  r a t e s  s h a l l  be no g r e a t e r  

t han  25% more than  t h e  r a t e s  i n  e f f e c t  dur ing t h e  

immediately preceding per iod ,  and (b) t h e  ad jus ted  r a t e s  

s h a l l  be no lower t han  t h e  5C/.95C r a t e s  p re sen t ly  i n  

e f f e c t .  Pursuant t o  Q 804(a) ( 2 )  (B)  of t h e  Act, t h e  

Tr ibunal  may be p e t i t i o n e d  again  i n  1997 f o r  adjustment 

of t h e  r o y a l t y  r a t e s .  The Proposal e s t a b l i s h e s  t h e  

mechanism f o r  p e r i o d i c  r a t e  adjustments u n t i l  t h a t  time. 

Under t h e  Proposal ,  t h e  f i r s t  r a t e  adjustment 

would become e f f e c t i v e  on January 1, 1988, based on 

changes i n  t h e  CPI f o r  December 1985 through t h e  CPI  f o r  

September 1987. The rea f t e r ,  r a t e  adjustments would be 

based on changes i n  t h e  CPI i n  two-year i n t e r v a l s  

measured from t h e  September CPI through t h e  September 



CPI two years later, with the adjusted rates becoming 

effective on the following January 1. Rates would be 

rounded to the nearest 1/20th of a cent. 

In formulating this joint proposal, the parties 

have been guided by the approach which the Tribunal (46 

Fed. Reg. 891 (Jan. 5, 1981); 46 Fed. Reg. 10466 

(Feb. 3, 1981); 46 Fed. Reg. 55276 (Nov. 9, 1981); 46 

Fed. Reg. 62267 (Dec. 23, 1981)) and the Court of 

Appeals for the District of columbia Circuit (662 F.2d 1 

(D.C. Cir. 1981)) adopted in the 1980 mechanical royalty 

rate adjustment proceeding. We believe that the 

Proposal is within the authority of the Tribunal to 

enact, and is calculated to achieve the objectives of 

6 801(b) (1) (A) -(D) of the Act. 

The Copyright Owners and Copyright Users were the 

principal parties who participated in the 1980 

mechanical royalty rate adjustment proceeding; they 

adequately represent the owners and users of copyrighted 

works whose royalty rates were specifiedby 5 115 of the 

Act, and, thereafter adjusted by the Tribunal; they have 

a "significant interestw in the mechanical royalty rates 

to be adjusted within the meaning of 6 804 (a) (2) (B) of 

the Act. The Copyright Owners and Copyright Users are 

presently unaware of any person or entity which would 

oppose the Proposal. 
e 



We recommend that the Tribunal make the Proposal 

available for public comment before determining whether 

to adopt its terms in a final decision, 

The Proposal is submitted on the understanding 

that its various provisions are not severable, The 

Proposal is without prejudice to any position, 

contention, or argument which the Copyright Owners or 

Copyright Users may take in any proceeding or 

litigation, and is not intended to be, and should not 

constitute, a precedent in any rate adjustment 

proceedings in 1997 or thereafter, 

Respectfully submitted, 

NATIONAL MUSIC PUBLISHERS' 
ASSOCIATION, INC. 

BY ,..: -- - -  . --> 1- -. 
Peter L. Felcher, Esq. 
Paul, Weiss,  ifk kind; Wharton 

& Garrison 
1285 Avenue of the Americas 
New York, New York 10019 
(212) 373-3390 

THE SONGWRITERS GUILD OF AMERICA 

: I \  ' . &:'? . :?-p By . . . L .  - \  . .  . . 
Alvin Deutsch. Esa. ' 

Linden & ~eutsch 
110 East 59 Street 
New York, New York 10022 
(212) 758-1100 



RECORDING INDUSTRY ASSOCIATION OF 
AMERICA, INC . 

By - I 1. 

Cary H. Sherman, Esq. ' 

Arnold & Porter 
1200 New Hampshire Ave., N.W. 
Washington, D.C. 20036 
(202) 872-6797 

Dated: March 18, 1987 



(CRT Docket No. 87- 1 

Notice Commencing 1987 Mechanical Royalty Rate 
Adjustment Proceeding and Setting Procedural Dates 

FOR FURTHER INFORMATION CONTACT: J.C. Argetsinger, 
Chairman, Copyright Royalty Tribunal, 1111 20th Street, 
N.W., Room 450, Washington, D.C. 20036, (202) 653-5175. 

Sections 801(b)(1) and 804 of the Copyright Act 
of 1976 ("Act1'), 17 U.S.C. 9 5  801 (b) (I), 804, authorize 
the Copyright Royalty Tribunal ("Tribunalw) to adjust 
the mechanical royalty rate set forth in Section 115 of 
the Act. The first such adjustments were made by the 
Tribunal after a proceeding commenced in 1980.l 
Pursuant to Section 804 (a) (2) (B) of the Act, parties 
with a "significant interestw in the mechanical royalty 
rate may petition the Tribunal in 1987 and every tenth 
year thereafter to make further adjustments. 

On March 18, 1987, the Tribunal received a joint 
petition concerning the 1987 mechanical royalty rate 
adjustment from the National Music Publishers1 
Association, Inc. and The Songwriters Guild of America 
(hereinafter collectively referred to as the "Copyright 
Owners1'), and the Recording Industry Association of 
America, Inc. (''Copyright Usersn). These entities are 
described in the joint petition set forth below. The 
Copyright Owners and Copyright Users were the'principal 
parties who participated in the Tribunal's 1980 
mechanical royalty rate adjustment proceeding. They 
have a significant interest in the royalty rate subject 
to adjustment under Sections 801(b)(1) of the Act. 

In their joint submission, the Copyright Owners 
and Copyright Users have petitioned the Tribunal to 
commence a 1987 mechanical royalty rate adjustment 
proceeding and to adjust the royalty rate in Section 307 
of the Tribunal's rules in accordance with the Proposed 

I 
46 Fed. Reg. 891 (Jan. 5, 1981); 46 Fed. Reg. 10466 

(Feb. 3, 1981); 46 Fed. Reg. 55276 (Nov. 9, 1981); and 
46 Fed. Reg. 62267 (Dec. 23, 1981); Recordinq Industry 
Association of America & Copvrisht Rovalty Tribunal, 
662 F.2d 1 (D.C. Cir. 1981). 



Regulations set forth in their "Proposal Concerning i987 
Mechanical Royalty Rate Adjustment" ("Proposalfl). 

The Tribunal is pleased that the principal 
parties who participated in the 1980 mechanical royalty 
rate adjustment proceeding have submitted this Proposal. 
The Tribunal has long encouraged voluntary resolution of 
the issues confronting the parties as being consistent 
with the spirit and intent of the Copyright Act. The 
Tribunal has carefully reviewed the Proposal. The 
Tribunal believes that the Proposal represents a good 
faith effort by the parties to resolve the differences 
among them. Nevertheless, there may be entities which 
have not participated in the formulation of this 
Proposal or the prior mechanical royalty rate adjustment 
proceeding who wish to express views regarding the rate 
adjustment, 

Accordingly, and in light of the above and 
pursuant to Section 804 of the Act, the Tribunal hereby 
gives notice of commencement of the 1987 mechanical 
royalty rate adjustment proceeding contemplated by 
Section 801 (b) (1) of the Act, The Tribunal directs that 
all interested-parties notify the Tribunal no later than 
[thirty days from the date of publication] of their 
intent to participate in this proceeding. Only persons 
providing such notification by this date will be allowed 
to participate in the 1987 mechanical royalty rate 
adjustment proceeding. 

The Tribunal further directs that all such inter- 
ested parties submit comments concerning the Tribunal's 
adoption of the Proposal, These comments must be filed 
with the Tribunal no later than [sixty days from date of 
publication], Any party opposing the Tribunal's 
adoption of the Proposal must (1) set forth the bases of 
its opposition; (2) set forth its position with respect 
to each of the provisions of the Proposal and any other 
matters which it wishes the Tribunal to consider 
relevant to the mechanical royalty rate adjustments; (3) 
describe what, if any, further proceedings (including 
oral argument and evidentiary hearings) should be held 
before the Tribunal makes mechanical royalty rate 
adjustments under sections 801(b)(l) of the Act; and (4) 
describe the nature and purpose of any evidence which it 
would introduce should the Tribunal hold evidentiary 
hearings, Reply comments must be filed no later than 
[seventy-five days from the date of publication], 



For the convenience of interested parties, the 
full text of the joint petition and the Proposal is set 
forth as part of this notice. 

[Set forth text of petition and Proposal.] 

J. C. Argetsinger 
Chairman 

April , 1987 



PRESS RELEASE 

rJMPA, SGA. & RIAA PETITION CRT 
WITH JOINT PROPOSAL FOR 

MECHANICAL ROYALTY RATE AIXJUSTMENT 

Washington, D.C. March 18, 1987 -- Edward P. 
Murphy, President of the National Music Publishers' 

Association (NMPA), George David Weiss, president of The 

songwriters Guild of America (SGA), and Stanley M. 

~ortikov, Chairman of the Board of the Recording 

Industry Association of America (RIAA), announced that 

today their organizations had jointly petitioned the 

Copyright Royalty Tribunal to adopt their proposal for 

adjustments to the statutory mechanical royalty rate 

over the next ten years. 

The proposal calls for the present mechanical 

royalty rate (50 per tune) to be adjusted in proportion 

to changes in the Consumer Price Index (CPI) every two 

years, beginning on January 1, 1988 and continuing until 

January 1, 1996. Regardless of changes in the CPI, 

however, the rate cannot decline below 50 nor exceed the 

previous rate by more than 25% for any two-year span. 

Resulting royalty rates are to be rounded to the nearest 

1/200. The "overtimem rate (presently .950 per minute 

of playing time) would likewise be adjusted in 

proportion to changes in the CPI. 



The i n i t i a l  r a t e  adjustment, which i s  t o  occur on 

J a n u a r y l ,  1988, would be based on changes i n  t h e  C P I  

between Decepber 31, 1985 and September 30, 1987. 

Thereaf te r ,  r a t e  adjustments would be made every two 

years  based on C P I  changes from September through t h e  

September two years  l a t e r ,  wi th  t h e  ad jus ted  r a t e s  

becoming e f f e c t i v e  on January 1, 1990, 1992, 1994 and 

1996. 

Language implementing t h e  proposal  was presented 

a s  a recommendation t o  t h e  Copyright Royalty Tribunal 

f o r  adoption a s  formal regula t ions .  The CRT i s  

authorized by law t o  review i n  19.87 p e t i t i o n e d  changes 

i n  t h e  s t a t u t o r y  r a t e ,  which has preva i led  a t  5C p e r  

song s i n c e  January 1, 1986. The next CRT review can 

occur i n  1997. 

NMPA, SGA ( then  AGAC) ,- and RIAA were t h e  

p r i n c i p a l  p a r t i e s  p a r t i c i p a t i n g  i n  t h e  1980 mechanical 

roya l ty  r a t e  adjustment proceedings before  t h e  Tribunal.  

Messrs. Murphy,.Weiss and Gortikov a l l  expressed t h e i r  

hope t h a t  t h e  Tribunal would a c t  favorably on t h e  j o i n t  

proposal,. 

# # #  
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RULES and  REGULATIONS 

COPYRIGHT ROYALTY TRIBUNAL 

37 CFR P a r t  307 

[ R e q u i s i t i o n  No: 100-82-421 

Adjus tment  o f  R o y a l t y  P a y a b l e  Under Compulsory L i c e n s e  f o r  Making a n d  
D i s t r i b u t i n g  Phonorecords  

Wednesday, December 23,  1981 

*62267 AGENCY: C o p y r i g h t  R o y a l t y  T r i b u n a l .  

ACTION: F i n a l  r u l e .  

SUMMARY: T h i s  r u l e  p r o v i d e s  f o r  t h r e e  a u t o m a t i c  s t e p p e d  i n c r e a s e s  i n  t h e  
m e c h a n i c a l  r o y a l t y  r a t e  b a s e d  o n  d a t a  i n  t h e  r e c o r d  o f  t h e  1980 mechan ica l  r o y a l t y  
p r o c e e d i n g  c o n c e r n i n g  r e c e n t  t r e n d s  i n  r e c o r d  p r i c e s ,  and d e l e t e s  t h e  e x i s t i n g  
r e g u l a t i o n s  o f  t h e  T r i b u n a l  p r o v i d i n g  f o r  i n t e r i m  a d j u s t m e n t s  o f  t h e  mechan ica l  
r o y a l t y .  

EFFECTIVE DATE: J a n u a r y  31,  1982.  

FOR FURTHER INFORMATION CONTACT: F r a n c e s  G a r c i a ,  Chairman, C o p y r i g h t  R o y a l t y  
T r i b u n a l ,  202-653-5175. 

Supp lemen ta ry  i n f o r m a t i o n :  The C o p y r i g h t  R o y a l t y  T r i b u n a l  ( T r i b u n a l )  p u b l i s h e d  
i n  t h e  F e d e r a l  R e g i s t e r  o f  November 9, 1981 (46  FR 55276-7) a  p roposed  r u l e  t o  
amend t h e  r e g u l a t i o n s  o f  t h e  T r i b u n a l  p r o v i d i n g  f o r  i n t e r i m  a d j u s t m e n t s  o f  t h e  
m e c h a n i c a l  r o y a l t y .  I n f o r m a t i o n  c o v e r i n g . t h e  background and  p u r p o s e  o f  t h e  
p roposed  r u l e  i s  *62268 c o n t a i n e d  i n  t h e  November 9, 1981 n o t i c e .  

The T r i b u n a l  r e c e i v e d  comments o n . t h e  p roposed  r u l e  f rom t h e  Amusement and Music 
O p e r a t o r s  A s s o c i a t i o n  (AMOA) a n d  S h e t l a n d  Sound. 

AMOA r e s t a t e d  i t s  l e g a l  p o s i t i o n  t h a t  t h e  T r i b u n a l  "is n o t  a u t h o r i z e d  t o  
p r e s c r i b e  i n t e r i m  r a t e  a d j u s t m e n t s ,  whe the r  t h e y  a r e  l i m i t e d  t o  a u t o m a t i c  
a d j u s t m e n t s  o r  n o t . "  The T r i b u n a l  c o n c u r s  i n  t h e  view o f  t h e  U n i t e d  S t a t e s  Cour t  
o f  Appea l s  f o r  t h e  Distr ict  o f  Columbia C i r c u i t  a s  found i n  Record ing  I n d u s t r y  
A s s o c i a t i o n  o f  America v .  C o p y r i g h t  R o y a l t y  T r i b u n a l  (No. 80-2545) t h a t  " w e  see 
n o t h i n g  i n  t h e  s t a t u t e  p r e c l u d i n g  t h e  T r i b u n a l  f rom a d o p t i n g  a  r e a s o n a b l e  

O 2006 Thornson/West. No C la im t o  O r i g .  U.S. Govt.  Works. 
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mechanism f o r  a u t o m a t i c  r a t e  changes i n  i n t e r i m  y e a r s . "  

S h e t l a n d  sound main ta ined  t h a t  t h e  r a t e  of t h e  inc rementa l  i n c r e a s e s  provided i n  
t h e  r u l e  a r e  " d i s t i n c t l y  inadequa te  and c o n t i n u e s  t o  r e f l e c t  t h e  i n j u s t i c e s  o f  t h e  
p a s t  67 y e a r s . "  The T r i b u n a l  conc ludes  t h a t  t h e  r a t e s  p rov ided  i n  t h e  r u l e  a r e  
r e a s o n a b l e  and  promote t h e  s t a t u t o r y  o b j e c t i v e s .  

The T r i b u n a l  a d o p t s  a s  i t s  f i n d i n g s  i n  t h i s  proceeding t h e  S ta tement  i n  Support  
o f  Proposed R e g u l a t i o n s  c o n t a i n e d  i n  t h e  November 9, 1981 p u b l i c a t i o n .  

The T r i b u n a l  a t  a p u b l i c  meet ing on December 15,  1981 adop ted  t h e  r u l e  a s  
p u b l i s h e d  on November 9, 1981. 

PART 307--ADJUSTMENT OF ROYALTY PAYABLE UNDER COMPULSORY LICENSE FOR MAKING AND 

DISTRIBUTING PHONORECORDS 

Pursuan t  t o .  17 U .  S.C. 801 ( b )  (1) and  804, 37 CFR P a r t  307 is  amended a s  fo l lows :  

37 CFR § 307.2 

§ 307.2 [Amended] 

37 CFR § 307.4 

5 307.4 [Removed] 

By removing t h e  words "55  307.3 and 307.4" from 5307.2,  and by add ing  i n  t h e i r  
p l a c e  t h e  words "§ 307.3" ; by removing 5 307.4; and by r e v i s i n g  § 307.3 t o  read  
a s  f o l l o w s :  

37 CFR 5 307.3 

5 307.3 Adjustment of r o y a l t y  r a t e  

( a )  For e v e r y  phonorecord made and d i s t r i b u t e d  on o r  a f t e r  J a n u a r y  1, 1983, t h e  
r o y a l t y  payab le  wi th  r e s p e c t  t o  each  work embodied i n  t h e  phonorecord s h a l l  b e  
e i t h e r  4.25 c e n t s ,  o r  . 8  c e n t  p e r  minu te  o f  p l a y i n g  t i m e  o r  f r a c t i o n  t h e r e o f ,  
whichever amount is l a r g e r ,  s u b j e c t  t o  f u r t h e r  ad jus tment  p u r s u a n t  t o  pa ragraphs  
( b )  and ( c )  o f  t h i s  s e c t i o n .  

( b )  For e v e r y  phonorecord made and d i s t r i b u t e d  on o r  a f t e r  J u l y  1, 1984, t h e  
r o y a l t y  payab le  wi th  r e s p e c t  t o  each  work embodied i n  t h e  phonorecord s h a l l  be  
e i t h e r  4 .5  c e n t s ,  o r  .85 c e n t  p e r  minu te  o f  p l a y i n g  t ime o r  f r a c t i o n  t h e r e o f ,  
whichever  amount i s  l a r g e r ,  s u b j e c t  t o  f u r t h e r  ad jus tment  p u r s u a n t  t o  paragraph 
(c )  o f  t h i s  s e c t i o n .  

( c )  For e v e r y  phonorecord made and d i s t r i b u t e d  on o r  a f t e r  J a n u a r y  1, 1986, t h e  
r o y a l t y  payab le  w i t h  r e s p e c t  t o  each  work embodied i n  t h e  phonorecord s h a l l  be  

O 2006 Thomson/West. No Claim t o  Orig .  U.S. Govt. Works. 
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either 5 cents, or .95 cent per minute of playing time or fraction thereof, 
whichever amount is larger. 

Frances Garcia, 

Chairman. 

December 17, 1981. 

[FR Doc. 81-36539 Filed 12-22-81; 8:45 am] 

BILLING CODE 1410-01-M 

46 FR 62267-02, 1981 WL 144993 (F.R.) 

END OF DOCUMENT 
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EXHIBITS CO 0017 - CO 0049 

WITHHELD PENDING ENTRY OF 

PROTECTIVE ORDER 



EXHIBITS CO 0050- CO 0100 

INTENTIONALLY OMITTED 



EXHIBITS CO 0101 - CO 0125 

WITHHELD PENDING ENTRY OF 

PROTECTIVE ORDER 



EXHIBITS CO 0126- CO 0150 

INTENTIONALLY OMITTED 
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Rinp Tone License Apreement V"'ieenseml 

1. General Terms: 

License Date: June I, 2006 

Licensor. Peennusic Ltd. (on behalf of itself and its affiliates) 
5358 Melrose Aye, Suite 400 
Los Angeles, CA 90038 
Attn: Elias Andrade 

Licensee: Warner Music Group Inc. 
619 West 54Lh Strcet. 9" flmr 
New York, NY 10019 
Attn: Ellen Frank 

Composi tion(s): All musical co&positions listed on Schedule A (attached hereto and 
incorporated herein by reference) ("Compositions"). Subject to 
Licensor's prior \Mitten approval, additional Compositions may be added 
to the Schedule k 

Purpose of License: The License covers telecomrnuniuiion personali-/ation products 
('TPPs") consisting of "MasterTones," "khgtones" and "Master - 
Ringbircks" embodying Compositions (as iodividually defined below in 
paragraph 2 and sorndimes co1lectively referred to herein as a 
'?recording" or ~ r d i n g s " ) .  Except as expressly provided herein, no 
rights to the Compositions or the Recordings will be gnoted to any third 
party including but not limited to wireless subscribers or service 
providers. 

Length: 

Non 

Each Rccording.as permitted hereunder shall not exceed forty-five (45) 
seconds. 

-precedentiaI: It is understood that the terms outlined in this License are dccmed to be 
non-precedential; the terms s M  be inadmissible, and shall not be used 
to support any argument of law, in any litigation or arbkition or other 
proceeding that are of a similar nahuc or that concern similar issues, 
rights, works or materials. 

Pro-Rata Royalty: For MasterTones and Ringtones sold by a service licensed by Licensee, 
the greatest of: 

- 10% of retail price; - 20% of Licensee's receipts, additiodly, if Licensee receives a 
portion of revenue that is not direclly tied to the sale of TPPs ( c . ~ .  
share of +bscription fees) Publisher will aIso receive its pro rata 
share of such additional revcnue; d 



Most Favored 
Nations: 

Tern-tory: 

Term: 

- 106 in the case of TPPs retaihg for less than $1.10, 1 16 in the case 
of TPPs retailing for over $1.10 and less than $1 -20, and 12%$ in the 
case of TPPs retailing for $1.20 or more. 

For MasterTmes and Ringtones sold directIy by Licensee. Uie greatest 
oE 

* 10% of retail price; 
* 10% of Licensee's receipts; additionally, XLicensee receives a 

podon of menue that is not directly tied to the sale of TFTs (e.g. 
s h  of subscripLion fees) Publisher will also receive its pro rata 
share of such additional revenue: and - 106 in @e case of TPPs retailing fbr less than $1.10, 1 16 in the case 
of TPPs retailing for over $1.10 and less than $1.20; aAd 12%$ in the 
case of TPPs retailing for $120 of more. - 

For Master Ringbarks sold by a servia Licensed by Licensee, the greatest 
of: 

-' 10% of retail price; 
23% of Licensee's receipts; including an allocated portion of revenue 
streams not directly tied to the sale of particulru TPPs (e.g. share of 
subscription fees) 
lop! in the case of TPPs retailing for less than $1.10, 116 in the case 
of TPPs retailing for over $1.10 and less than $1 -20, and 1 2 % ~  in the 
case of TPPs retailing for $120 or more. 

For W e r  Ringbacks sold directly by Licensee, the greatest of: 

10% of retail price 
11 %% of ~icensee's m i p t s ,  including an alfocated portion of 
revenue streams not directly tied to the sale of particular TPPs (e-g. a 
share of subscription fees); and 
10fi in tbe case of TPPs retailing for less than $1.10. 11$ iu the case 
ofTPPsretailingforover$l.lOd less than$1.20, aud 12x6 in the 
case of TPPs retailing for $1 -20 or more. 

If at any time during the Term hereoc Licensee pays any Royalty for the 
same or equivalent rights as granted herein to any othcr publisher, - - 
adrmntstntor or owner of musiul compositions, or to any agent of the 
same (including any music industry rights society), that is greater or 
more beneficial financial terms or Royalty terms as sp i f i ed  above, 
Licensee shall pay such Royalty to Licensor r e t rdve Iy  to thc account 
period during which such higher royalty and other sum(s) ate accounted 
to such other publisher, admbhmtor or m e r .  

U.S.A and its territories (T-d?. 

One (1) year &om the date hereof ("Term"). Commencing on or about 
thirty (30) days prior to the end of the Term, the parties shall engage in 



good Ezith negotiations to renew the Term for additional one (1) year 
periods. 

Licensor grqts to Licensee the nonexclusivc rigfg privilege and licensc, during the Term and 
throughout the Temtory: 

(a) To create, or cause to be created, monophonic and polyphonic MIDI recordings of the 
Compositions ('?lingTones"); 

(b) To cmiie, or cause to bc created, downl&le and transmittable Recordingi that are 
downloaded to an End-User's telecommunications device or  computer to signal an incoming call 
or messagc ("Ma.sterTonesn). 

(c) To create or cause to be c d  audio Recadins that are t 'ted &om a remote server 
and heard between the initiation of a ul l  and acceptance or tambation of the call ("Master 
Ringbacks"); 

(d) To reproduce the Recordings onto Licensee's computer server(s) solely for its internal 
business purposes, 

(e) To distribute, deliver and trzrnsmit the Recordings over the Internet (or any successor global 
computer ndwork) or over a regional wirelcss transmission network (e-g., Short Message Service 
or Wireless Application Protocol) fbr tnasfer onto ccmsumers' individual telemmmuniutions 
devices solely for such consumers' personal use; 

(f) To promote Licensee's ring tone service and Compositions on its website by using scgments 
of the Recordings not to exceed fifteen (15) seconds. 

No right is pant& to Licensee hereunder to use the Rewrdiogs, music or the lyrics of any 
Composition in connection with any advertisement or commercial on television or in any printed 
media, including but not limited to isolating or positioning a Recording in a way that could be 
construed as advertising or promoting any product or service. Not withstanding the foregoing, 
nothing h-. shtill restrict Licensee's ability to advertise or promotc sales of Licensee's 
products in the ordinary course of business. 

It is understood that no performance fight is granted to Licensee by Licensor. 

All rights not specifidly ganted herein are reserved by Licensor. 

In the event that L i d o r  shall request that Licenser: cease exploiting any Composition pursuant 
to the rights granted hereunder prior ~IJ the expiration of the Term, Licensee shall do so as soon as 
practiuble after receiving notice of such request. 

(a) In consideration for the rights granted herein, Licensee shall pay to Licensor 
royalties at the Royalty wecified herein. 

(b) Licensee shall render to Licensor true and detailed accounting statements, in hard 
copy, electronic or digital @mat, of all royalties payable hereunder no less often 

3 



. than forty-five (45) days following the end of each calendar quarter of the Term. 

. (Please send to the attention of: Leticia MaIdonado) Tbe statements shall 
: report atI royalty bearing nandtions on a Composition-by-Composition and 
- uxmtry-by-countxy basis, including bat not limited to reporling on each 

Composition by title, songwriter, the number of transmissions, downloads or 
deliveries of such Composition and the resultant royalty payable hereunder. 
Each accounting statement shall be accompaoied by payment to Licensor of all 
royalties due. 

(c) All payments to Liccnsor shall be computed in the relewy~f local m n c y  and 
remitted in United States d o h .  Each conversion Grom another currency for the 
purpose of computing such payments shall be dmlated at i l ~  rate of exchange, 
as published by the Wall Strtxt Journal fbr meor territory currencies, in effect on 
the date the statement concerned is rendered. 

(d) . Licensee shall maintain accurate d complete records and accounting books 
with regard to the licensing ahd exploitation of the Compositions, including but 
not limited to, aII information needed to compute and verifjr the amounts payable 
to Licensor hereunder- Licensor may, at its own expense, audit s u d ~  records and 
books no more than one time per calendar year. Licensor may make such an 
exmination for a particular statement only once. Upon no less than thirty (30) 
days notice, Licensor may conduct such audit only during Licensee's nonnal 
business hours, and only at the place whcxe Licensee keeps such records and 

. books to be d e d .  In the event that any such examination or audit meals im 

undeqiayment ofamounts due m excess of ten percent (lo%), then Licensee shall 
promptly pay any amounts owed, plus the reasonable costs of such audit or 
examination promptly after Licensor's submission of documented costs. 

4. Termination: 

(a) Either parQ may terminate the License by giving the other party notice if such 
party fiik to perform aay of its obligations under this License for any reason and 
such fXlure has not been remedied within thirty (30) days after such party's 
receipt of writtcn notice of such Mure. 

(b) This License will ten&me automatically, without notice, if any of the foUowing 
occurs: 

(i) Licensee is dissolved or its assets are liquidated, or XLicensee becomes 
insolvent. 

(ii) A bankruptcy proceeding, for reorganiation or for other relieffi-orn the 
claims of creditors, or any similar proceeding, takes place with respect to 
Licensee or its assets. 

(c) A termination of the License under this Section 4 will not limit or affect any of 
Licensor's other rights. 

(d) Upon the expiration or tcnnination of the Term, all of Licensee's rights hereunder 
shall terminate. Licensee shall at Licensor's diredion, delete, or musc to be 
deleted, the Recordings fiom any database or computer Server which might be 
used to transmit, deliver or otherwise distribute the Recordings to any cousumer 



end-user, and Licensee shall make no Mbcr use whatsoever of the Compositions 
or the Rexrdings. Licensee shall destroy all existing copies of the Recordings 
and fiunish to Licensor an &davit of destruction within thirty (30) days after the 
end of the Term. 

5. Notices: 

All notices under this License will be in writing and will be given by registered or cedficd mail, 
return receipt requested, at the respective addresses shown above or such other address as either 
party shail desigmtc. Notices shall be deemed given when mailed, except that a notice of cbange 
of address shall be eff'ective only from the date of its receipt . 

6. Warranties. Representations. and Indemnities: 

(a) Licensor represeuls, wanants and agrees that it has the fU right, power and 
authority to enter into this License with respect to its interest ia each 
Composition as set forth in Schedule "An and as Licensor notifies Liccnsee with 
respect to any additional Composition licensed hereunder, and to grant to 
Licensee all the rights hereunder and that no use by Licensee of the 
Compositions as authorized in this agreement shall violate any right of any third 
party. 

(b) Licensee warrants, repmcnts, and agrees as follows: 

(i) Licensee's principal place of business is located within the United Slates 
of America. 

(ii) Licensee shall take all steps, if reasonably and comrnerc'dly available. to 
secure and maintain protection of the R q d i n g s ,  by way of encryption 
or otherwise, as permitied pursuant to copyright and equivalent or similar 
laws throughout the Territory. 

(c) Each party hereunder will hold the other party, its successors, assigns, agents and 
licensees, free and harmless fiom and a@ns& any and all claims, demands, damages, 
expaes, losses or costs (including reasonable attorney's fees and costs), or any sums 
paid in settlement, arising ou t  of or incurred as a direct result of any actual breach of 
the representations, ~arrantties, agreements and undertakings of or by the party 
concerned. Licensor's liability shall be limited to the amounts received hereunder. 

(ii) This agreement may not be assigned in whole or in part by either party without 
prior written a p p d  by the grther party- Licensee may assign this Agreement 
and any of its rights hereunder in d o l e  or in part to any person or entity which 
controls, which is controlled by, or which is under common conttol with 
Licensee or to any pmon or entity owning or acquiring all or a majority of 
Licensee's stock andlor assets or with whom such party may merge or be 
merged. Notwithstadhg the foregoing, Licensee shall prwide written notice to 
Licensor of such assignment at least five (5) business days prior to the effective 
date of such assignment. 



(b) No designation, approval, or consent provided for in this License will be deemed 
given d e s s  set Forth in writing and signed by an rurthorized officer or 
representative of the party concerned. 

(c) This License contains the entire understanding of the parties and cannot be 
changed, amended or taminated except by an immmmt signed by an officer or 
other authorized re$resenhtivc of each party. A waiver of any provision of this 
License will not waive that provision for the firture or waive any subsequent 
breach of it. All remedies, rights, and obligations in this License shall be . 
cumulative and none of them shall be in limitation of any other remedy, right, or 
ob tigalion of either party- 

(d) This License shall only be construed in accordance wit. the substantive apd 
procedural laws of the State of New York applicable to agcemcnts cntcr;;d into 
and wholly to be pexformed therein. New York Courts shall bive exclusive 
jurisdiction over this License and any controversies arise out ofthis License 
'shall be brought by the parties to the Supreme Court of the State of Ncw York, 
County of New York, or to the United States District Court for the Southern 
District of New Yo* the parties hereto hereby pant sole and exclusive 
jurisdiction to such court(s) and to any appellate courts having jurisdiction over 
appeals from such court(s). The relationship of the parties is that of independent 
contractors and nothing in this License shall render either party an agent of the 
other. 

(e) The provisions of Sections 6 and 7 shall survive the termination of this 
agreement. 

(f) This License will not become effective until executed and delivered by Licensor 
and Licensee. 

Elias Andrade 
.ahh - 

Director of Copyright & Licensing 



LICENSED TERRITORY: USA 

b DREAM A WORLD by Lanaston ~unhcs. Iso%* 

Penelope Magnet, Scott 

- - - - . - - - - -  -. 

30%; subject to co-pubs approval 

........... 
Note: Asterisbs (*) im subject to appmval by co-publisher 
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WITHHELD PENDING ENTRY OF 

PROTECTIVE ORDER 



EXHIBIT CO 0166 



Rinp Tone License Aereement {"License") 

1. General Terms: 

License Date: September 9,2004 

Licensoc Peermusic m, Ltd. (on behalf of itselfand its affiliates) 
5358 Melrose Ave, Suite 400 
Los Angela, CA 90038 
Attn: Elias Andrade 

Licensee: MatrixM, Inc. 
C/O Botnser & Studnicky LLP 
853 Broadway, Suite 1001 
New York New York 10003 
Attn: Ray Savant 

Composition(s): All musical compositions listed on Schedule A (attached hereto and 
incorporated herein by reference) ("Compositions"). Licensor 
acknowledges that Licensee may intend to use these and additional 
compositions fiom time to time as ring tones (the 'Xecordings" as 
hrther defined in Section 2 bclow), and that Licensec will supply 
Licensor h m  time to time with a list of proposed musical compositions 
to be added to Schedule A, subject to Licensor's approval. 

Purpose of License: Licensee intends to offer the Recordings that will be created from the 
Compositions to third party wireless subscribers through its own server 
or through a third party scrver that will bc directly controlled by the 
Licensee. Except as expressly provided herein, no rights to the 
Compositions or the Recordings will be granted to any third party 
including but not limited to wireless subscribers or server providers. This 
licensc does not cover so-called "Ringback" or "MasterTone" services. . 

Length: Each Recording as permitted hereundcr shall not exceed thirty (30) 
seconds. 

Non-Precedential: It is understood that the terms outlined in this agreement are deemed to 
be non-precedentid 

Royalty: Twenty-Five Dollars &JS$25) for each upload of a Recording to the 
Licensee's server, plus the greater of the following: 

(i) (A) an amount e&al to ten (10%) perccnt of the advertised 
selling price of each confirmed completed transmission, 
download or other delivery of an operable Recording (as defined 
below) to a consumer end-user, except as contemplated in 
Section 2(d) ("Recording Sold"), with a minimum royalty tor 
each Recording Sold of ten (USS.10) cents; 



Most Favored 
Nations: 

Territory: 

Term: 

(ii) ten percent (10%) of all revenue actually received by Licensee 
From all forms of exploitation of the Compositions authorized, 
permitted or sublicensed by Licensee (including, but not limited 
to, any and all advertising revenue camcd by Licensee from any 
web site controlled by Licensee and upon which the Recordings 
are featured) C'R0yaJt-y"). With respect to any co-published 
Compositions, the Royalty specified herein shall be pro-rated. 

If at any time during the Term bereoc Licensee pays any royalty andfor 
other sums, or offers any other financial terms, for the same or equivalent 
rights as granted herein to any other publisher, administrator or owner of 
musical compositions, or to any agent of the same (including any music 
industry rights society), that is greater or more beneficial financial terms 
or Royalty terms as specified above, Licensee shall pay such myalty and 
offer such other financial. terms to Licensor retroactively to the account 
period during which such higher royalty and other sum(s) are accounted 
to such other publisher, administrator or oivner. 

U.S.A and its territories ("Territory"). 

One (I) year 6wm the date hereof ('Term'!). Commencing on or about 
thirty (30) days prior to the end of the Term, the parties shall engage in 
good faith negotiations to renew the Term for additional one (1) year 
periods. 

2. Grant of Rishts: 

Licensor grants to Licensee the non-exclusive right, privilege and license, during the Term and 
throughout the Tenitory, (a) to create, or cause to be created, ring tone sound recordings of the 
music Compositions in MIDI, WAV or similar downloadable and transnuttable dig~tal data 
formats ("Recordings"), (b) to reproduce the Recordings onto Licensee's computer server(s) 
soIely for its internal business purposes, (c) to distribute, deliver and transmit the Recording over 
the Internet (or any successor global computer network) or over a regional wireless transmisston 
nehvork (e.g., Short Message Service or Wireless Application Protocol) for transfer onto 
consumers' individual telecommunications devices solely for such consumers' personal use; (d) 
to promote Licensee's ring tone service and Compositions on its website by using segments of the 
Recordings not to exceed fifteen (15) seconds. Except as &enrise provided in clause (d) 
immediately above, no right is granted to Licensee hereunder to use the Recordings, music or the 
lyrics of any Composition in connection with any advertisement, commercial or in any printed 
form, including but not limited to isolating or positioning a Recording in a way that could be 
construed as advertising or promoting any product or service, including any promotion of 
Licensm's products or services. It is understood that Licensee shall be soleIy responsible for 
securing and paying for any necessav public performance licenses required in the Temtory in 
connection with its ring-tone senrice. All rights not specifically granted herein are reserved by 
Licensor. 

In the event that Licensor shali request that Licensee cease exploiting any Composition 
to the rights granted hereunder prior to tlie expiration ofthc T e ~ : L i c c n s c c  shall do so as soon as 
practicable after receivins notice of such request. 



3. Koyaltv and Rovalty Accountings: 

(a) In consideration for the rights granted herein, Licensee shall pay to Licensor 
royalties at the Royalty specified herein 

(b) Licensee shall render to Licensor true and detailed accounting statements, in hard 
copy, eledronic or digital format, of all royalties payable hereunder no less often 
than forty-five (45) days following the end of each calendar quarter of the Term. 
(Please send to the attention of: Leticia Maldonado) The statements shall 
report aII royalty bearing transactions on a Composition-by-Composition and 
country-by-country basis, including but not limited to reporting on each 
Composition by title, song(vriter, the number of transmissions, downloads or 
delivcrics of such Composition and the resultant royalty payable hereunder. 
Each accounting statement shall be accompanied by payment to Licensor of all 
royalties due. 

(c) All payments to Licensor shall be computed in the relevant local currency and 
remitted in United States dollars. Each conversion fiom another currency for the 
purpose of computing such payments shall be calculated at the rate of e~cbanse, 
as published by the Wall Street Journal for majortenitory currencies, in effect on 
the date the statement concerned is rendered. 

(d) Licensee shall maintain accurate and complete records and accounting books 
with regard to the licensing and exploitation of the Compositions, including but 
not limited to, all information needed to compute and verifL the amounts payable 
to Licensor hereunder. Licensor may, at its own expense, audit such records and 
books no more than one time per calendar year. Licensor may make such an 
examination for a particular statement only once. Upon no less than thirty (30) 
days notice, Licensor may conduct such audit only during Licensee's normal 
business hours, and only at the place where Licensee keeps such records and 
books to be examined. In the event that any such e,uamination or audit rcvals an 
underpayment of amounts due in excess of ten percent (10%). then Licensee shall 

.prom@y pay any amounts owed, plus the reasonable costs of such audit or 
examination promptly after Licensor's submission of documented costs. 

4. Termination: 

(a) 'Either party may terminate this License by giving the other party notice if such 
party Fails to perform any of its obligations under this License for any reason and 
such failure has not been remedied within thirty (30) days after such party's 
receipt of written notice such Mure.  

(b) This License will terminate automatically, without notice, if any of the following . 
wcurs: 

(i) Licensee is dissolved or its assets are liquidated, or if Licensee becomes 
insolvent. 

(ii) A bankruptcy proceeding, for reorganization or for other &lief &om the 
claims of creditors, or any similar proceeding, takes place with respect to 
Licensee or its assets. 



(c) A termination of the License under this Section 4 will not limit or affedany of 
Licensor's other rights. 

(d) Upon the expiration or termination ofthe Term, allof Licensee's rights hereunder 
shall terminate. Licensee shall, at Licensor's direction, delete, or cause to be 
deleted, the Recordings i b m  any database or computer server which might be 
used to transmit, deliver or otherwise distribute the Recordings to any consumer 
end-user, and Licensee shall make no further use whatsoever of the Compositions 
or the Recordings. Licensee shall destroy all .existing copies of the Recordings 
and hmish to Licensor an a£lidavit ofdestruction within thirty (30) d a p  after the 
end of the Term. 

5. Notices: 

All notices under this License will be in writing and will be given by registered or certified mail, 
return m i p t  requested, at the respective addresses shown above or such other address as either 
party shall designate. Notices shall be deemed given when mailed, except that a notice of change 
of address shaIl be effective only fkom the date of its receipt. 

6- Warranties. Representations. and Indemnities: 

(a) Licensor represents, warrants and agrees that it has the h l l  right, power and 
authority to cnter into this License with respect to its interest in each composition 
as set hrth in Schedule "A" and as Licensor notifies Licensee with respect to any 
additional musical conditions licensed hereunder, and to grant to Licensee all the 
rights hereunder and that no use by Licensee of the Compositions as authorized 
in this agreement shall violate any right of any third party. 

(bl Licensee warrants, represents, and agrees as follotvs: 

(i) Licensee's principal place ofbusiness is located within the United States 
of America. 

(ii) Licensee shall take all steps, if reasonably and commercially available, to 
secure and maintain protection of the Compositions, by way of 
encryption or otherwise, as permitted pursuant to copyright and 
equivalent or similar laws throughout the Territory. 

(c) Each party hereunder will hold the other party, its successors, a s s i p ,  agents and 
lice~ees, h e  and harmless h m  and against any and all claims, demands, damages, 
expenses, losses or costs (including reasonable attorney's fees and costs), or any sums 
paid in settlemenf arising out of or incurred as a direct result of any actual breach of 
the representations, warranties, agreements and undertakings of or by the party 
concerned. Licensor's liability shall be limited to the amounts received hereunder. 

7. Miscellaneous: 

(a) This agreement may not be assigned in whole or in part by either party without 
prior writsen approval by the other party. Licensee may assign Lhis Agreement 
and any of its rights hereunder in whole or in part to any person or entity which 
controls, which is controlled by, or which is under common control with 
Licensee or to any person or entity orvning or acquiring all o ra  majonh of 



Liccnsee7s stock and/or assets or with whom such party may merge or be 
merged. Notwithstanding the foregoing, Licensee shall provide written notice to 
Licensor of such assignment at least five (5) business days prior to the effective 
date of such assignment. 

@) No designation, approval, or consent provided for in this License will be deemed 
given unless set forth in -ting and signed by an autl~orized officer or 
representative of the party concerned. 

(c) This License contains the entire undastanding of the parties and u ~ o t  be 
changed, amended or terminated except by an instrument signed by an officer or 
other authorized representative of each party. A waiver of any provision of this 
License \dl not waive that provision for the fiture or waive any subsequent 
breach of it. All remedies, ri.&ts, and obligations in this License shall be 
cumulative and none of them shall be in limitation of any other remedy, right, or 
obligation of either party. 

(d) This License shall only be construed in accordance with the substantive and 
procedural laws of the State of New York applicable to agreements entered into 
and wholly to be performed therein New York Courts shall have exclusive 
jurisdiction over this License and any controversies arising out of this License 
shall be brought by the parties to the Supreme Court of the State of New York, 
County of New York, or to the United States District Court for the Southern 
District of New Yore  the parties hereto hereby grant sole and exclusive 
jurisdiction to such court(s) and to any appellate courts having jurisdiction over 
appeals from such court(s). The relationship of the parties is that of independent 
contractors and nothing in this License shall render either party an agent of the 
other. 

(e) The provisions of Sections 6 and 7 shall survive the termination of this 
agreement. 

(f) This License tviIl not become effective until executed aad delivered by Licensor 
and Licensee. 

By: 

Director of Copyright & Licensing 

MatrixM, Inc. (Licensee) 
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Exhibit 7 to Faxon Statement 

2 of 22 DOCUMENTS 

Copyright 2006 VNlT Business Media, Inc. 
All Rights Reserved 

Billboard 

May 20,2006 

SECTION: COVER STORIES; ARTICLES 

LENGTH: 246 words 

EIEADLINE: Big Jon: MAGIC MENTOR DEFMMG CAREER MOMENTS 

BODY: 

drive \driv\ n (I) In 1978, Platt travels hours by bus to watch the Denver Nuggets practice. Coach Donnie Walsh 
makes the "Big Fella" their ball boy. (2) During the 1980s he becomes top Denver DJ. 

He loans Public Enemy his equipment for a concert. Two years Iater, Platt hosts a Public Enemy show in Denver, 
and Chuck D tells him: "What are you going to do with your life? Every time I come to Denver, you're the man here. 
But unless you dream bigger, that's all you'll ever be -just the man here. You've got something to offer the music in- 
dustry." (3) Follows Chuck D's advice and lands USC basketball players an EMI publishing deal in 1992. He commutes 
back and forth between Los Angeles and Denver. (4) In 1993, he turns the EM1 Music Publishing conference room into 
his office. Executive VP Jody Gerson says: "He was literally holding court, having meetings in an office that did not 
belong to him. I kept asking, Who's the dude in the office. and how much money are we spending on his phone calls?' 
The response was, Who cares? He's terrific! " (5) Creative manager post opens at EM1 Music Publishing in 1995. Platt 

-- . savs: "l'm going_to_take~this~opportunity~anh~ilLshow-yo.how-mch-m-wo,-en-we11-1k-abot-money.'-(6)-He--- 
meets Jermaine Dupri through Gerson and builds relationships with his "first wave" of writers, including Warryn 
Campbell, Mike Mosley, Tamara Savage, Walter Milsap, AZ and Jay-Z. (7) In 2005, Platt is named executive VP and 
head of urban. 

LOAD-DATE: May 17.2006 
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3 of 22 DOCUMENTS 

Copyright 2006 VNU Business Media, Inc. 
All Rights Reserved 

Billboard 

May 20,2006 

SECTION: COVER STORIES; ARTICLES 

LENGTR: 203 words 

HEADLINE: Big Jon: DEAL MAKER BIG JON IS A MAN ON THE MOVE WHO D E m S  THE GOODS 

BODY: 

Big Jon Platt often sits down withhis songwriters to figure out what percentage of.each song a writer owns. 

"A lot of people just do these albums and think that the publishing kind of takes care of itself." Platt says "We can't 
do anything without song splits." 

For Kanye West, clearing samples is the primary goal. 

"Big Jon gets me way better rates and way better splits," West says. "That's one of the best things about having him 
as a publisher." 

"Diamonds From Sierra Leone," the first single from West's album "Late Registration," included a sample from 
"Diamonds Are Forever," penned by John Barry for the James Bond movie of the same name. The sample was impossi- 

-- ble to clear at first,says-G-Robeyso-n, We_st's manager. ~BigJon-played-Inspector-GadgetanBhelped-us=get-to-the man.- 
He's a real lifesaver," he says. 

Roberson says it's all about the one-two punch: You release one single to set up the second 

"Can you imagine if we never dropped that record? W~thout us dropping it to follow through with the second punch 
of 'Gold Digger,' who knows where we'd be at?" And given that part of the track's appeal is because of elements in- 
cluded from another great song. Ray Charles' "I Got a Woman," who knows indeed 

LOAD-DATE: May 17.2006 
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4 of-22 DOCUMENTS 

Copyright 2006 VNU Business Media, Inc. 
All Rights Reserved 

Billboard 

May 20,2006 

SECTION: COVER STORIES: ARTICLES 

LENGTH: 21 84 words 

HEADLINE: Big Jon: A DAY IN THE LIFE OF BIG JON 

BYLME: SUSAN BUTLER 

Buckle Up And Hold On For The Ride - Billboard Tags Along For One Seriously Long Day 

BODY: 

A warehouse worker walks into a small recording studio in Virginia and asks if anyone has ever heard of a guy 
narded Big Jon. The room falls silent "Big Jon Plait?" someone asks. The workman, whose song was recorded on a 
demo, says this Big Jon guy offered him something called a publishing deal. They accuse him of lying. 

From small towns to major cities, practically everyone who wants to make it in hip-hop wants to "get with" Big Jon 

-- Plntt, EM1 Music Publishing's executive W and head of urban music. Usher calls him anidol_maket,Island Def Jam----_ - 

M G i C G r o U p c h X i m a n ~ i o " E ~ ~ ~ ~ ~ ~ d h g ~ ~  m a hitmaker. 

During the 11 years since the former Denver DJ hooked up with EM1 to sign songwriters, Platt has changed the 
landscape of music publishing and redefined the publisher's role. But what is it exactly that makes talent like Shawn 
"Jay-Z" Carter. Usher, Kanye West and Pharrell Williams sing Platt's praises? 

To answer that question,  illb board hung out with Plattone spring day as he went about his business in New York 

11:30 a.m.: A hued driver welcomes Platt and Billboard, opening the door to a black SUV at a Manhattan hotel 
where Los Angeles-based Platt is staying. Almost immediately, Platt's cell phone rings. After listening to the caller for a 
moment, he laughs, "Stay out of the magazines and send me some music!" 

With a click of his thumb, Platt's on another call, rattling off names of top managers to a writerfartist who is looking 
for representation. Next call: Plart asks the caller whether the songwriter in question is just looking for a big check or 
wants a publishing deal in which EM1 can use its resources to build a catalog, i.e.. a full repertoire of a writer's songs 
that can generate revenue for years to come. 

Revolutionary thinking, all before noon. Building a catalog in hip-hop music is something ~t.latively new. 

"There is a business attitude that hip-hop music in general isn't catalog music," Reid says. 'When Big Jon stated to 
sign writers like Jay-Z and Kanye West, 1 think many pubiishcrs had to stand up and take note that it was real songwrit- 
ing. It wasn't just snmples and 25 writers trying to split up a song. They were actually guys who could craft music from 
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scratch and be majority wdters, in some cases 100% [share] writers. Publishers really didn't pay attention to hip-hop 
beforeBig Jon." 

- As the S W  weaves through New York traffic, Platt handles another half.dozen calls before beginning a lengthy 
conference call. He's negotiating with a songwriter's representatives who want another advance. Although Platt says no 
to the proposal, his tone never turns negative. He patiently explains another advance is not possible because the writer's' 
first advance was based on the expectation that a greater number of songs would make it onto an album. Even though 
the album is selling, because songwriting wpectations were not met. the writer's advance is not yet recouped. EM1 has 
to recover the first advance before giving a second. Typically a publisher like Platt would have lawyers negotiate the 
deals, but Platt prefers to handle the basic terms himself. 

Platt pulls out his BlackBerry, responding to text messages without missing a beat of the negotiations. He places the 
device on hi legs and pulls out a second ringing cell phone. With a phone on each ear, he handles the calls with amaz- 
ing ease. 

Noon: Two guys jumpinto the S W  - Atlanta-based manager Bernard Parks Jr. and DJ Toomp, who produced/co- ' 
wrote T.L hits like 'What You Know," a No. 1 Hot Rap Song in April, and "UDon't Know Me." Platt has set up meet- 
ings to introduce Toomp around town. 

"In writing, it's not just about physically doing the work," Usher says. "You've got to place it. Big Jon's'got the right 
relationships. He takes pride in being able to put young entrepreneurs in this position to have bigger dreams."l2:15 
p.m.: At EMTs offices, Toomp bums his beats to CDs to give the executives. 

Platt checks in with EM1 chairman Marty Bandier and meets with creativelA&R director Jessica Rivera to explain 
certain deal terms. He's paying it forward. :Platt has been mentored during the years by Bandier and executive VP Jody 
~e r son .  "I was happy to bring him into an inner circle and teach him whatever I knew about the music publishing busi- 
ness." Bandier says. "He just soaked it up like a sponge. In no time at aU, he was out on his own making whatever deals 
we both thought were appropriate." 

12:45 p.ni: Arrive at Sony BMG Music. Anton Marchand. VP of AgrR for Sony Urban, promptly sends text mes- 
sages to Jay-Z and others in their network of friends, joking about Platt arriving with Billboard shadowing him Mar- 

. chand cranks up the sound system to hear Toomp's beats on huge speakers. As everyone listens, Marchand and Platt 
furiously punch their BlackBerrys, responding to the messages the joke spurred Marchand slowly burns some of 
Toomp's beats to a CD for the label's artists to hear. 

Record executives say that they have come to depend on PlaU to develop talent. "He doesn't just place a song and 
walk away, or introduce you to a writer and walk away," Reid says. "He'll go inside. I call it 'go into the hood! He'll go 
into the hood and make sure you get a hit record. He's a really rare commodity." - - 

.--- - .--. . . .  . . . . . . . . . . . .  . . . . . .. - . . ....... .-. . ... .. . .... .. 

2:U) p.m.: Toomp is all smiles after meeting with Jay-2. Legend has it that Jay-2, upon hearing someone's beats, 
will stand next to an artist and start rapping. Twmp just experienced it himself. 

Platt signed Jay-Z to EM1 nearly. 10 years ago. "It took me a while to really talk to Big Jon." Jay-Z says. "We came 
from a place where we had friends already, although T trusted him as far as handling the publishing. When we bonded, T 
could see that he's a special guy. In a game where people are taking other people's publishing - how it can be viewed as 
a shady business - he gives you 100% confidence that the business'is being handled correctly." 

Jay-Z likes Toomp's beats; he calls one of his best friends and sends Toomp to see her. 

2:30 p.m.: Toomp hands his CD to Platt, who promptly hands it back to him. 

"You give it to her." Platt says. "If I give it to her, then I have the relationship with her. You've p t  to have the rela- 
tionship with her. I already know her!" 

Beyond is gracious and welcoming as she stops her recording session after Jay-2's phone call to hear Toomp's 
beats. Producer/writer Rich Harrison laughs and jokes with Platt in the studio, thanking him for the "gift basket" -- a big 
royalty check. 

Platt signed Harrison after hearing one song --before any release. Plan expected the first album Harrison wrote 
would result in an artist selling 2 million copies, but it barely went gold. About a year later. Harrison was in the studio 
with Beyonc6, co-pmducing/co-writing "a little ditty called 'Crazy in Love.' " which hit No. I on The Billboard Hot 100 
in 2003 and stayed on Billboard's charts for 41 weeks. 
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Platt "hears it early," Jay-Z says. "He travels in the circles'so he knows what's happenin' on the street a little e&er 
than some of the guys that are flyin' at 50,000 feet" 

Platt says he does not bet on records. he bets on writers. 

"The first person to ever cut me a real check was Big Jon Platt," Usher says. "There's many milestones in your life 
that you will remember, but the day that you get a real publishing check is the day that makes a real difference, and you 
begin to understand He gave me an opportunity to be taken seriously as a songwriter in this industry." 

In the studio, Toomp plays his first beat Beyonci whispers, "That's hot" She says it again for the second and third 
tracks. When the sixth beat hits, Harrison walks up to the board and crank.4 up the sound. 

After several more tracks, Harrison says, "Yo! Let us breathe for a minute! You are hittin' us over the head!" Eve- 
ryone laughs, and the music stops. Toomp hands Beyonci his CD. Their relationship has begun. 

"Man, Big Jon, I don't know how you do it," Toomp says, walking out of the studio. '%very time r m  with you, you 
chaGie my life." 

3: 15 p.m.: Over plates of pasta, Platt advises Toomp. They talk about the state of the music industry, the range of 
publishing royalties in videogames (5%-15% of net revenue) and which Toomp beats should be available to what acts. 
After Toomp's success with T.I., many people have been pressing to use his beats. It has been challenging for him to 
figure out when to say no and how to handle that pressure. 

. "Don't wake up with a no on your mind," Platt advises. "Listen to each opportunity that matters. It's their job to 
push on you because you've got the heat If an artist doesn't bring a spark to you, your job that day may be to say no. it's 
no different than your job going into labels and trying to get on projects. When they say no, it's not personal to them. 
You just didn't come up with the goods that day. Don't internalize it." 

Other writers valuePlatt's advice as well. "People usually don't take the time out. educate you and try to take you to 
the next level," Williams says. "But Big Jon does. This guy affects people's lives in a very positive way. When I first got 
a chance to work with him, I knew I was in the big leagues. He's the guy you want to run something by." 

Platt's hands-on style is what separates him from other publishers. "Kanye is a perfect example," Reid says. "When 
the record is done. Big Jon is in the office wanting to know, 'What are your singles choices? What's your marketing 
strategy? How far are you gonna go with this?' If he has something to say about it, he'll say it. And there are times we'll 
factor those things into the plan." 

This kind of involvement typically falIs within the role of a manager rather than a publisher. "Sometimes I have'to 
tell a manager, 'Just sit back and let me help you look good,' " Platt admits. 

Managers do not seem to be put off by Platt's style. "There's a calmness about him that's nonthreatening," Reid 
says. "He's gonna give great guidance; pure honesty. He's not trying to leverage it to be the manager one day or take the 
client, so he's not a threat in that sense." 

4 p.m.: Both cell phones start ringing. "Now my day really begins," Platt says. 

Producerlwriter Rick Rock is on the line. Can Platt get Duro to mix a track featuring Snoop Dogg for hardcore rap 
collective Federation's new record? Platt makes a call, then gets Rock back on the line. "[Duro] says you've always got 
an open door. He can fly out tomorrow," Platt says. In less than five minutes, Platt arranges for the track to be trans- 
ferred to Duro and sets up a mixing session. 

Why is a publishing executive arranging a mixing session? "They're all EMI writers," Platt shrugs. Rock, D m  and 
Snoop. 

"Big Jon wears an A&R hat, a publishing hat. a lawyer hat, an A&R admin hat, an accounting hat," says West's 
mGager G Roberson, who calls Platt "the mediator." 

5 3 0  p.m.: With Toomp and Pa rk  back at their hotel, Plan prepares for a meeting with soon-to-be-signed song- 
writer Kristal Oliver. He meets every songwriter he signs in person. 

"I like a certain type of person and a certain type of songwriter." he says. "Most of my writers don't drink and don't 
smoke. They're about business." He does not mean that this is a requirement to get signed. but he explains. 'They want 
to learn, they want to be the best." 
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A group gathers in the EM1 conference room and listens to'recordiigs of Oliver's songs. "We want to be a big part 
of your career to put it to the next level," Platt tells her. "I push hard. All I ask is that you work as hard as  we work for 
you" 

8:30 p.m.: Platt meets lawyers Matt Middleton and Nicole George for dinner. Amid the laughter, they talk about 
mutual friends, business matters and who's hot on the streets. 

Platt fmds talent in numerous ways. Sometimes he receives music from attorneys, managers and his current song- 
writers. Other times, he hears songs during recording sessions. Whatever the source, he relies entirely on his gut in- 
stincts to sign a writer. 

11 p.m.: Back at the hotel. Platt orders wann peanut-butter cookies and water and takes two more meetings - with 
an indie publisher and a songwriter's lawyer. 

1 am.: Platt is still working. Billboard calIs it a day. 

What advice does Platt give his songwriters? "If you really want to write songs. then write songs every day," Platt 
explains. "It's that simple." 

Harold Lilly, the former Virginia warehouse worker who is now a Grammy Award-winning songwriter, can auest 
to Platt's magic. "Ever since I met Big Jon, I don't believe in writer's block," Lilly says. "Doctors don't have doctor's 
block Teachers don't have teacher's block. You just do it. Big Jon says, You got to write the bad songs to get to the 
good ones, and you got to write the good songs to get to the great ones! " 

Since meeting Platt, Lilly has co-written the Grammy-winning Alicia Keys song "You Don't Know My Name" 
(produced by West and Keys) and co-produced/co-wrote Jamie Foxx's single "Unpredictable," among others. 

"Big Jon is passionate about music and about changing music," Williams says. "When you're looking at those great 
pivotal moments in music in the last 10 years, those are always Big Jon moments." **** 
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i?. Fortheasplnng songpxTiter/ani;:. 11 can happen rtanymo. unique creative input into the forrnatlrc bepnuiaps ufoilr :$ ; .. Music publis is gent ,  m y h e r e .  A m l u g e r  records S O C ~ S  with friend. in 2 songwriter,rnists: rryr c u v  Mnnl T M I  hlusic Pulil~t;ing 

garage ar!d puts them on a U'eb slte. A folk slnger performs V.R. managing dirrctor. 'U'hetl~er i:'s ourcreativr input, our the most a p n p  nghtclui. a l d  irlls CDr t r  the audience. s o m e  m d i o r  or possibtytearntng tlm with m m g e m c i t .  rr ~.-. 
4- ..-. one from a P U ~ ~ I S ~ I I I ~  zumpanv 15 moved br the song. the stanlayilq thrsrrb. a131therrcord cotnpanies tt,iniornl th.-;r 

.:> . % s t00d business in the S ~ U T I ~  cr ped3mel. T+,?\ :rlake L deal. an6 the deieelop ofan act: 

music industry. s m ~ c  houmnds 
ofpubLsllcrs fwus primad) on licensi$ngh~ in s o w  and 
coUcdngroyalties far thcmselva andsor~nta , rbe \ .a reof~c~  
though! to h bttlemorc rhan a place where z soquntercan gn 
a check-m adtance or! future ro~xlties. Yet man! publishers 
arer homcforanisro who neec to dmdopt+ers311gx~iringand 
performing, slik beforr they can land a majo: rxord deal. XI? 
rnaior publ~shers In particular arc lookin: near and fa forth? 
n e e  G.ldphy or lames Blunt, who.werc both xn-mr?d h! pub 
!ichos u.hcnrecnrd companies IlurtJi! turned 5m: a.*zr 

nlcnt b e g r ~ .  
'U't~m, UP czr. gel muolved u-itl: some k q  dcvelopingmists. 

then eren ~fwe ' r r  spending money q u l g t o  develop them. it's 
stlll.(~utermr oQ tttr ad\znce. ;l much smancr way to do busi- 
113s  rr ion; as yourr balancing 11 u ~ l h  top-line music,'says 
Danny SnlA prec~dc~u of  Son);Anr Music U.5. ; 4s  a maior. 
we haw to constantly go after what we thinl. are the hiili-end 
anr-tllc tlen act that's going to break.ttur'r alreadysipcd to 
ibdbrland hz ar; 1ninln:nl releas?.. IYr u s ~ d l !  a bidding sir- 
vu:ion. tl~os? ark brrr z,.;rnrire 
h rtgr.l!ip rhcsc acts u r l v  11. I ~ I C I I  Carrtr 'wc ha\.? o %en 

Major publishers repor: :ha1 the! arr finding d e n t  ever). 
wh-re. T h q ~ o  tolivepgs a-here a r t s o  areatcracutte c;owd: 

The) read tabloidnempapersrnd objcllre Wbsires n ~ w t a l l  
with Dls and get tips from the media. 

T h e  most imporrant thing for s o n p r i t ~ r r ,  IS ha!  yoo ::.n 
get nonccd because the lools arc there tr, get nmced iike iley 
never werebefor:.' Mmt says. 

But bow do publtshcrr a m a l l y  drv?lop tlrr sanguxrer. 
J&XS? To a a n w r  this question, Billboard aickcd 2 fa!un:.- 
emc-rgicg a i l  fro31 CL:~! niaior publish<! (L p;t t.2: :!I,:;: 

dpvelopmenr process. . , 
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, NRG and hooked up  with mgwrIter/artist Mitch Albn to  ~o-wr l t e  somesongs  
i:$ 
% As Dillon progressed through the  writing and recording process. Mantel and others 

a t  Zomba provided specific feedback on the  songs and t h e  recordings. They bmko 

4 apart the choruses, the bridges and the lyrics, sendiig the songs back for rewriter when . 
. ,. 

A pivotal point for foU amst and A r k a s  that was going to help him immediately, to put they needed more work. 
narivt.,or was performingat the South by him on the road: hwders  says. -He needed to -I am a very hands- person,' Mantel sav. 'I can? help but think mat  great things 
Southwest femvd hvo years ago m Aushn. G q  gain more nrperience as a performer: pz happen when you really get  into the  small details.' 
Sowders, senior V P  of A&R uith U'arner/Chap Purdy becamea regular at the d u b  Hotel me, F! Next Zomba wantedan electronic press ki t  to  M e  in pitching Dillon for song p b c e  
pell Musrc. made the show. a home for aspiring singer,!songn7riters. - '3 ments andotter  pmmhn. Dillon and OCD rut one togetkr. but ll was not exactfvahat 

'I was comdete l~  charmed by his ~ r s o n a l i a .  Then the uubliiher orovided monec for Purdr ?? Zomba wanted  . , , . 
and 1 fell in love with his songs.' Sowders says. 
T h e  next momingl mas listcningto his CD with 
my girLiiend. She Iu3ked at me and said, 'If you 
don'tsigntbkartist. !'m brealringupw~th you.' - 

The foUou~wd: the  two hadlunch Sowders 
asked Purdy,25.=ki! hew-doedin &dream world 

'I w a t t o u e a t c  a position for myse'lcnhere a. 
many people can hear my rt~usic as  possible.' 
Purdy sayshe told Snwdrts. 'But I want that only 
to exist unde:the tenns where I can retain all my 
ueativtconaol and newr havem!.body rerlf) hav. 
ing theu hands in that m b e  jar.' 
Tna! kind ofartin contro! is not sornethmg mosr 

maix  publishers or Lbels are milling to accept. 
EUI WarneriChapprll nude the deal and Purdy 
saps be IS happy uilh the relabonshp. 

F1:st. Wmer;C!lappeU gavc I'urdysomc fican- 
aa l  suppon. -We were alole to 5ede on2 number 

5 ~ : ~ .  -: r h - C -  IS nor ;l [lea songwnter!amst. 
but ht is aLmui to reach new heights. His self. 
desedalllutu. 'Kip lay ' r ~ o r d r d i ~ ~  t3e kitchen 
ofhis Deuon, Engianc. tonageuith brother Sean. 
u= nominated for the 2035 M r r n q  Music Prize. 
an honor Tor top Eritish albums. 

W e  Iktd ofstarced in lh: underground.' Ljke. 
mar. says 'U'c buih up  from *ha: folk circuit. 
mov~ng tou'ard the mainsman  a bit more.' 

Enrlierthi! year tAer1:an.29,signecui-h EM1 
Music Pubiish~ng In the Unlted Kingdom. 

'Folk music fascinates me because it's a 4- 
Lrant live scene: says Guy Moor EM1 MUSIC 
Publishing U.K. m a n a g q  drrmor tvsn though 
it ma! nave an older. "fuddy-dudd! ~tnape." 

3 Moots says be IS o firm believer that i t  has a 
$ younger audience 

M o o t e p z t d  that EM1 would have to helpde- 
; wlo? Likeman-worht~g wtth him on a wav to 

prcsenthsmusic to tt~atbroaderaadiencc-ior 
2 five or sixmonthsbeforeany label offered h m a  

E record deal. Eut Re len~ers  Records the labe! 

2 honleoFhTTunsulI. snagged him within a-eeks. 
; EM1 then began wcrL<ngdcselywtC t l ~ z  indie 
j. labc; toye: u p  marketingand mrdia plans. Man. 
3 agn$ dirmorr n i h t h  conipmler are zpearhad- 
i in? p~tches f i ~ r  film. n: pame and comme:cia! 
f spnz. The cornparllr5 art ccG:tlng zp lsnchtlrrre 

to record an'album. in which warn&chappeu 
shares in thr revenue stream. Purdy's attorney 
Steve Butler sa)-s.Thealbum.~FouSmo~:w~ 
deased in Jdythrough Rcinamate.a !abd ouncd 
by F'urdy's agrnr Marc Geiger. 

Purdg'spaa and n u r e n t d b u m  are ahoaoaii- 
able h u g h  CD Baby, which made d& wth on- 
lineservices. Hisdigidsales now ma! more than 
60.000doualoads worldwide. Butler says. 

Meanwhile. the song ' U b h  Away' was In the 
f i r s t ' ~ N e p i ~ t h a t m d ~ o ~ a l m u s ~  
othm tban a score. Sincethen four o f h d y ' s  songs 
have been featured on -Greys Anatomy.' 

'Slowlv bu: surely I'm in a positim where I 
n l a le  a living making ntusir.' Purd! says. 
Tfarner/Chappell i r  the reason I have the option 
no: to scrounge around an: grab s o m e t h i i ~  that 
isn't wh2t I want.They helpme to .nay stubborn.' 

showcases fo: music supenisors, actively work- 
ing themusic press and promoring the topqual- 
i t y  video put togrther bg the label. 

'There is a stigma to folk and a positive to 
folk.' Moor says. 'I think people need to see 
there's a positive.' Lakemar, says thar it was 
Moot'svision ofhow he saw the son,mvriting that 
su.2y.d him to sign ai th EMI. 

'He has this vision for songs that are more re- 
alistic and more serious.' Lateman says. 'He 
wants young p n p l e  to relate and feel like titev 
can gel in touch with England. He has a a8hole 
vision ofsongs that e x i t  a: thr moment as  %.ell 
as  that develop far the future--in films and in 
places where it could br heard a lot wder--that 
quite inspired me.' 

Tlie artistalsoft.rlsliiclte har anew familgat 
EMI. He panicul~rlv l i k s  theu.aythepub11sher 
calks abou: o'he! arnsts who it h ~ s  s p e d a n d  
shares their muslc with the o l h e r ~ ~ i t e r s .  . 

'Involving you in that family is intponanl.' 
Lkeman says. 'YoL: m g h t  find samebodr who 
hasa sirnilarsr).leand it suddenly ~ r h  upsome 
~deas.  Then you u n  go and work uith thzm." 

While Lakernan would like to u:ite for orhers. 
he is f o c u s q o n  h s  oun developmen! righ: nol: 

His album. "Frrrdom Fields.' is ;cheduled 
on!! for a L.L. release or. 4ug 21 at ~ h ~ c  time 

So Hantel se t  aside the spreadsheets and the 
strategy meetings fw the day and paid a vislt to  
Dillonf managers. He helped script the concept 
toshow Dillon's energy and taught the artist how 
t o  perfom in h t  of the  camera. 

.Here% the president of  Zomba mrning out t o  
Long lsbnd LN.Y.1 to  my manager'soffice making 
sure this videochows who1 truly am," Dillon sayr 
'It was awesome." 

Dillonhas now formed a rock band with Allan 
called Something t o  Llve For. Zomba has been 
working with their managers, setting up  meet- 
ings with record labels and  showcases. The pub- 
l i a r  also ensures that it has a representative a t  
all t h e  showcases. 

'Zomba just being there as  we walk through 
the  door  ts Imponam," OCD's Stefano DiBene- 
det to says. 'Their support is amazing.' 
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2005 Year-End Statistics 
1330 ConnecU~t Avenue, NW, bulls 300, Wsrhlnmlon, D.C. 20031) 

2 0 2 - n ~ l o l  

Menuhctunn' UnllShlpmanLI and Reloll Dollarvalue 
(In Mllllon% nsl allsrcelumr) 

- 1.3 NIA 0.8 -39.7% 0.5 -40.5% 
NIA 18.6 -36.9% 10.0 -59.9% 

DVD ~ ldso '  1 0.5 25 3.3 74  139.4% 10.7 34.8% 17.5 63.3% 26.0 68.0% 27.8 4.1% 
12.2 68.3 80.3 190.7 137.5% 236.3 23.3% 369.6 86.4% 661.0 S1.8% 539.8 -3.8% 

TotalUnlla 1112.7 1137.2 1063.4 1 1160.6 1070.2 868.6 -10.3% 889.7 -112% 708.4 -7.1% 814.1 20Y. 748.7 4.0% . 
TolatVatue 12320.3 1'2533.8 11130.8 137112 14584.7 14323.7 13740.9 4.1% 128142 d2.h 11854.4 4.0% 12154.7 25% 1119S.0 -73% 

Total Ratail Unlla 8176 8YI.O 860.7 7Bk6 733.1 -7.0% 676.7 -7.8% 6512 .26/. 6117.0 4.4% 634.11 -7.6% 
TOlllRclellValU~ 10,785.8 12,166.4 13,048.0 12,705.0 12,388.8 4 6 %  11,549.0 4.8% 11.053.4 -4.3% 11,423.0 3.3% 10.477.5 4.3% 

- 170.0 NIA - 421.1) NIA 
- . -  

Total Dlgllel.% ~ h y s l c s l  1 

TotaIUnlla' 
TotalValue 

RelaU vdua la wlun of shlprnenla e l  rnmmrn~ded or wUmald htpdc. Pannlsdon la dl@ cr mpy hnsa atau1Uu ta hsnby pmnlnd, as long as proper 
eMbuUon la atwen to tho Remtdlng lnduay Araocldon ofPrnmrlca ' Irrludrs DuslDlro 

W a  n p o b  wlP no bngsrnfled nhlpmenta of cpssellm slnplss ' Whlls bmkn out b r  Wa chod, D M  Vldeo Pmduct b lndudsd h Lhe MuslcVldeo lotala 
'lndudw Sbdm and AIbuma 
'brludac Maolsr Rlnglunaa, Rlngbasks, MulloVldeoa. Full Lmnh Downloads, and Olher Moblle ' ~e~gh tad  Annual ~vnmge 
' UnlLI d o u  nol hdude aubrcrlpUona 

1,1a72 
ll,Q3.8 

1,1127 
12.3202 

1,063.4 
12,236.8 

859.7 
12,6142 

I,IUA 
13.7112 

-112% 
2 %  

1,160.6 
14,6M.7 

n8.4 
I 

.1,0792 
14,323.7 

968.5 
13,740.9 

-7.1% 
4.0% 

-lea*/. 
4.1% 

~0.0% 
4.1% 

958.0 
12,331.1 

1,mr.a 
12,2696 

3 s s s  
-0.6% 
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( Digit4 rnusic expands worldwide 

GEl7lNG M U S C  TO CONSUMERS IN MORE WAYS 
Distribution channels diversify 
Video jocsts diglial -nl;sic 
The record company investmert 
The markeling oppriunrty 
Digitai-only labels emage 
The new digital intermediaries 

MOBILE MUSIC SHOWS ITS POENIlAL 
Mobile music spreads glcbdly 
From dngtona to 'real music' 
Music drives 3G 
The handset markst 
The futurs of mbile music 

n, T-.E l(c=. .:, .; =,Ti-;! ,;&-= =.?C z,:;; -2.- :>.:,!,;: : =.;.zc-s- ...,< . .  . - --d 
Legtimate P2P ' Digital Radio 1 PodcaJfing 

I 
MUSIC CONSUMPTION IS CHANGING 
New lFPl reearch sgodights the consumer 
Digital music versus the CD 
;he powar of porlbility 

i 
:><.,zz.;c.. ?'.<.> - 4 5  :-.lL-,:-.,2es 
lnrernet ptr~cy: the biggest obstacle 
Digitai stream ripping: the next big c?allenge 
m e  cali to iSPs 

I COURTS IMPROVE M E  LANDSCAPE 
Courts rule againsi iilegal P2P 
Shutting dowr: 'piracy havens' 

CONTAINING ILLEGAL FILESHARING 
Deterrence: legal actions against file-sharers 
Education 
Is the Sght against piracy wotdng? 
Changing attitudes 

, . , _ _ _  _--- _ _ .  .- - - - .^ -- - - - -  .- ,_. . -. 
-,-.. > :,. = ? - -  = -,-= ; -  . , - -  * - , - .  - ..- , . -  . . &  _ - _ _ . - - I I  -- 
m e  challenge for DRM 
!nteroperability: a key priority 

( WHAT DIGITAL MUSIC OFFERS THE CONSUMER 



MUSIC - A KEY DRWER OF 
THE DIGITAL ECONOMY 

Two years ago, few could have predicted 
the er~aorcinary growth we have seen in 
the digital music business. Some 420 million 
single Vacks were downloaded in 20C5, up 
more than twenty times on two years ago. 
And that excludes the entir.? business of 
music on mobile phones. 3 market which 
is not iar behind music downloads in value. 
Together in 2005, these w o  new distribution 
chmnels ~ook record campany rwwues 
from digital sales !c an eslimated 
SUS : ! billion globally, tripiirg in value 
compared to 2004. And i h m  will be 
furtwr significant grow:!: in 2m. 

But. impressive as they ara. these stztistics 
only hint at h e  real underlying value cf the 
digrtal music revolution. Music is today 
making 21 enomus contribution to the 
dwdopmen! of the world's digital xonomy. 
For exunple, in 2005 mnsumers bught 
over 60 million portable digital music players 
(worth an estimated $US 9 billion), paid over 
$US 75 billion in broadband subscriptions 
and purchased $US 50 binm wonh of mobb 
data services. No& the world's largest 
mobile handset manufachirer, sold over 
40 million musiccapable ?hones alone. 

The message is clear: a new wave of digital 
commerce, from mobile to broadband. !s 
rolling ol;t across the world. It is generating 
billions of dollars in rwenues and creaiing 
millions of job. And it is being driven. to a 
large extent. by music - by me people who 
create music, who produce it and who 
invst in f 

The music industry is delivering on its pledge 
to license music ubiquitousty: as much music. 
in as many mays, to as rnany consumers v:a 
as rany forrnats and Cistribtrtion a5annels as 
possible - as long as it is licensed and paid for. 

At ?he same time the inaus3y is helping 
transform the expm'ence cf the music fan. 
Ir: 2005 the number of legitimate music 
download sites reached 335, up from 50 
two years ago. In just two years the volume 
of music made available online by record 
companies has increased more than six-fold 
to over twa rnillion songs. Digital music, no 
longer the p m e  of a small core of large 
markets, is spreading internationally. And it 
is a reflection of the potential growth in 
consumer dempd that even today, less 
than 5% of European internet users regularty 
Suy music online. 

This is a success story, but one tha? cannot 
be taken !or granted. Key challenges confront 
the digital music industry at thestart of 2C06 
and even threaten to hold back its growth 
We are meeting these challenges. 

Above all, we must protect our product. In 
an industry dependent on intellectual proper?/, 
licensing your product is \hwthless if p u  
cannot also prctect it. h e  music industry has 
m w  taiten some 20.000 legal 3cticn.s agair.st 
i l lqd file-sharers in 17 countries, and these 
ztions wll be stepped up in %e next year. 
h e  strategy \Mil not eradicate the problem, 
but it is containing it. Consumer ressarch in 
this repor: shows 'ha! every second person 
vho cut back on illegally file-sharing has done 
so out of concern for the legal consequences. 

line same research raises other important 
questions. No cne underestimates he  
challenge of persuading a young generation 
of muslc fans to pay for music that t hy  have 
Wome used to zcquiring for free. 

The legitimate digital music business has for 
years cried out for clearer legal ground rules. 
On this front. 2005 saw a big leap forward. 
Four courts m three continents. from the US 
to Australia, deliver& judgements against 
unauthorised P2P services that will help 
transform the landscape in wtich the nascent 
aigital business is growing. 

Hearts and minds are critical in this process, 
too. In 2005 the music indusuy launched 
four sepaate global education campaigns, 
cften sponsored by national governments. 
They are aimed at spec.;fic audiences hat 
shape att1tude-s to music on tie internet - 
parents. business leaders. legitirate 
computer users md, last but not leas:, 
copyright offenders t h e m e s .  

"Music is not only the rncst 
popular consumer produci 
in the industrialised world. 

It is a kay driver of the d~gital 
economy.'' 

Digital Rights Management (DRM) is a 
fundamental, yet soretimes misunderstood 
element of the digital music business. DRM 
is an essential tcol for all industries trading in 
intellectual property in me digital era - from 
music to movies, gmesand TV It helps get 
music to consumers in new and flexible ways 
and to m m p m s e  me many d i e ~ n t  rights 
owners involved. Technology companies 
need to support DRM, malung their devices 
interoperable. Governments also have a 
key role to play by supporting DRM in 
wag ing  t9e d e l i a n d  protecting the 
value of digiral music. 

We need amperaton from our partners too. 
Internet Service Providers are bec0mir.g the 
new retailers and distributorsoithe dim1 
market.TI.rq, are rr.a.,ng raenues from 
digital music, but not takrng enough 
responsibiliry for pmtecting our copyrights. 
This ,must change. hey  must take theu sl-a*e 
of responsibility in stopplng infringerents of 
the c~pyngt~ted content. In the pl-ysical nurld. 
no rspectable music stcre or distributcr wo~Jd 
stock pirat& paduct on its shelves or allow 
piracy to take place in a comer of its shop 
or warehouse. 

The digrtal music business is at a pivotal 
moment at the start of 2006. Consumers 
are inaeasingiy turning to legitimate ways of 
downloading musk, m e l w  environment 
for our business is improving and record 
companies are licmsing music polifically 
and diverseiy. 

The challenges ahead are clear, though. 
We need greater support in the fight against 
digital pirxy: more recognition of the role of 
DRM; more cooperat:on from ISPs: and more 
respect for the intellectual property on Wich 
we and many other industties depend. The 
record indusiry now looks squardy at oocr 
partners in the marketplace, as vidl as to 
governments. to help achieve these aims. 



TAb MAR T A E S  
SHAPE IN 2005 

2005 was a landmark year for digital music. 
when onlineand mobile music distribution 
emerged as me industry's fastest growing 
debvery channels. DigiW sales in 2005 
accounted for approximately 6% of gbba 
music sales b a d  on the first six months 
of the year. 

2005 wtnessed key milestones in ae  
devdopment of me rrzrket: 

6 5;z,:1 s !!I? :as.Irs;-grnv!;rg 
'g' iYL.+:.? : ? 3 r C j l  !0( mdSI;. 
Record company revenues reached an 
estimated $US 1.1 billion in 2005, three 
times the value in 2004 ($US 380 million). 
wrth the spla roughly 60:40 between online 
and mobile music. Digital sales havegone 
from practically zero to 6% of me recording 
induswk global worldwide revenues 
within me last two years. 

j.::q,e ::35* CQ'o:,i~aC.= :r, 15,;: @ .:i..,:;: :*I?.:  isv-tru ?o 420 million. 
prming to bs the most popular online 
music product. Subscription s e ~ c s  ~ s e s  
are also growing. up from 1.5 million :o 
2.8 million ir! +he last year. 

. . 

there are now at least two million 
tracks and 165,000 albums available on 
the major services. 

@ The :rvco~!e ceca.-e A 

j 0 r t ~ 3 i e  masic jevlce. Specially 
deslgwd music pnones were &eased 
by me major handset makers as dozens 
oi 3G music services were launched, 
m n g  mobile downloads widely aMilable 
outside Asia 

i r:c wsdd's firs: pi~blf i iy  avaiii?3!t Q - 
kgai  3eei-lo-peer ,PfF! s z ~ d r c ~  

tb!i;sh launcned .r &'.a 3hasr with a 
full launch expected early in 2006. Many 
other P2P providers are now looking to go 
legitimate following legal dec'sions against 
Grokster in the US and Kazaa in Australia 
Meanwhile, the legal environment for digital 
music improved very significantly in 2005. 
with decisions against filesharing services 
Grokster (US) and Kazaa (Australia), as 
well as similar judgements over Kuro 
(Tajwan) and Soribada (Korea). 

pd* .ian:es S'd.-,: :03~+2 Eur:;<~ 5;s: 
&4 jjgfiai X i y G s  d ~ ~ . ; r , , o a z  3::3- r .>\-.' --,- 

1 James BlunWou're Beautrful 
2. Madonnaung Up 
3. Daniel Powrs/Ead Day 
4. SugababesPush the Bunon 
5. Robbie WilliamsTripping 
6. GoriIlazlFee Good Inc. 
7. Black Eyed Peas/Don't Phunkwith my Heat 
8. Coldplay/Speed of Sound 
9. Kanye West/Gold Digger 
10. Pussy Cat Dolls/Don't Cha 

The dlgita! muvc business spread internationally 
in 2005 led by the US, with Esrope and Asia 
showing strong growth. 

Single track downloads in the US more 
%an doubled in 2005 to 353 million (Nieism 
SoundScan), with a weekly sales awage of 
7 million kacks. Digital album downloads grew 
to 16 million. or 2.6% of ihe album market. up 
from 1 % in 2004. 

Another imponant development in the US 
was the launch of portable subscription 
senics such as Naoster To Go. Rhwsody 
To GO and Yahoo Music Unlirnitsd. These 
dlow customers to listen to mtire muslc 
serice libraries direcdy on meir portabie 
player. More recent service launches In the 
US include Wrgin's Red Pass subscription 
service and music retailer Musicland's online 
store grazernusic.com. Retail brands Target 
and Bast Buy also plan to larch .jigi!al 
sewices in 20C6. A new MTV' Microsoft 
-rice 'Urge' will laurch in 2006. 

- 
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2 i r x s  152  aid. Globally there Sou% Ulalsen SoundScao International 
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are ~w over335 legal onhe music &es, 
up horn 50 two years ago. The number of 
servicesoperating in more than three 
countries doubled to 20 in the last year. 

@ i,:,i:+ ?.,;i.?5 Si-*'ecde< :C jar-::i - :r 2 :  ::~!i:r!es #~sr!Cw:ce 
launching in Scandinavia, Japan and 
Australia. Globally, Tunes reached sales 
of 850 million tracks since launch h 2003 
(Applecounts album tracks in ~ a 1  figure). 
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2004 20~15 'Change _ _ - - .--.I 
: Bmadmd !ire3 [M) 151 190 26% 

i S i i u a & m ~ ( W  156 419 165% 
--- - - 

: hl'i music s m e s  230 35 46% - - 
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j ~ q n i a n s a n c e ~ s  iM) 1.5 2.8 87% . . . . . . . . . . .  -/ marlung the m a l  of the new .- . - 

. - patable video enterta~nment mulet - Wle !nxsmpm(M)  1350 1520 13% 
cne rnlhon video I P O ~ S  were sold n Alain Lsw. chairman & 
b e  first three weeks since launch. Souroer: PdnITqic-IF% Mielsen SorwlScan. OeC, IRI Gemany, 
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Tne American mobile music rnarket is also 
taidng off. Ms tw  ringtones are now outseliing 
ringtons. marking the shift by mobile users 
towards real music products, and the first 3G 
full track domload service w a  launched. 

In Europe the diGital market hm bqun to 
take shape, wi:h the UK. Germany and 
France leading the way. In the UK and 
Gmany online downloads are predominant, 
whereas in France and Italy mobile msic has 
developed more quickty ththar? online. In France 
mobile accounts ior over half of digital sales 
and in Italy the share is much higher at over 
80% (both b& on first half of 2003. 

The UK is the fastest-growing online music 
market in Europe. hQor reM stores Virgin 
and HMV launched onh ,  and existing senices 
like Napster and Tunes a~ marketing their 
brand heaviiy. ihe  UK saw sales of 26 million 
single track downlcads during the year - a 
four-iold i m w  on 2004. Downloads have 
been successfully merged into the singles 
charts. g ~ n g  digital sales greater media 
and public e ~ s u r e .  

Germany is Europe's second iargest digital 
market, with sales in 20C5 more than tripling 
~n one year to 21 million downloads. In 
France. sales of 8 million downloads 
compared to just 1 .5 million in 2004. In both 
markets, local services h e  focused on 
local repertoire and mora variec pricing 
options than in the UK. In Gemany, for 
example. Musicload is the market leader, 
followed by Tunes and AOL In France, 
the major players are VirginMega and 
Fmamsic, followed by ECompil and ihnes. 
Cwd in tiuop?. MSN B the nu- three 
&Ier after Tunes and Muscbad.  

Ir; Eastern Europe oniine music is yet to take 
off, but the mobile music mvket is developing 
quickly. with penetration rates reaching 100% 

in Czech Republic and Romania But thers 
have been s o m  advances in the online sector 
too, with h e  launch of Onetplqer in Poland 
offering catalogue from all four majors and 
independent labels. 

There are now nearly 200 music services in 
totai in Europe, with hunches in 2005 including 
Tunes in Scandinavia and Ireland, Virgin 
ir! Greece and MyCokeMusic in Italy -which 
is now available in five markets in Europe. 
Napster is f ie first subscription smce to 
launch in G e m y ,  while introducing Nmster 
To Go to offer portable sukriptions in both 
the LIK and Germany Meanvhile 3G mobile 
servim have steadily expanded. 

Mobile music continues to drive ths digital 
business in Asia, > ~ t h  mobile sales in Japan 
accounting. !or example, ior 96% oi Japan's 
total digital sales of $US 221 nillion in the 
first nine months of 2005. 

Internet piracy remains a serious barner to 
the development of the online market in 
Asia But there are signs of potent~al. 
Tunes launched in Japar, in August 2305. 
contribur~ng to strong growth in downlmds. 
Napster also plans to launch a subsciptbn 
sm'ce in Japan in 2006, which should 
further expand the online market. In addition. 
Soundbuzz continues to expand and is now 

>: ;!'j;::2, ?-;:A;:; -;c,F;! - :;-> - *2..; .., :: u. - ! -'.. <> 
- - - - - - . - - - . - . . . - - 

2004 2005 Change 
- - - - - . - - - - - - - - - - - - - . . . . 

Broadband lines 34 43 26% - . - . . - . - - - - - . - - . - 
Single tmh damloadeo ;Mi - . - - - . - . - - 113 353 117% - - - 
Album downbads IM) - 6 16 193% 

Mobile subsmphans 163 174 i% 
- 

Asia's larg& dgital music mmpany operau',lg ' 

in 1 3  markets throughout the rqicn. Ar least 
10 new online music servim bunched in 
Asia in 2005, and portable player ownership 
increased. One in three people in Hong 
Kong now own a portable MP3 player, with 
ownership already at 28% in China m d  
Korea (Synovate). 

In Australia. digital s a l ~  have arrived with 
the launch of Tunes in October. It joins 
existing players Bigpond. NineMSN. HMV and 
Soundbun. W-th only one third oihstralia's 
six million internet users on broadband. how=,  
the overall market is s:ill relativeby small. 

Latin America's digital music market 
continued to develop in 2005 following !he 
launch of iMusica h Brazil in 2000. In 
Mexico. Tarabu launched in Novmberwth 
a catalogue oi300.000 songs available horn 
all rwor labels and independents. ArQenrina 
also saw the launch of 1 Omusicaanc 
Zapnusic in late 2005. Mobile music is 
also emerging: Brazil is among the top 
rive biggest mobile subscription markets 
worldwide. However, the low p~9ra: !m 
of musiccapable phones in the WIOI is 
restkting the growth oimobik music. 

. . 

Eddie Cue. Vice P~sldent of irunes. Aople 
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43 
- 

63 46% 
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Sicgle *& &rmbadej $.lj IS 62 355% 
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%line music wnces 150 2 E  33% 

36 mobile pnone sucscfptions @I) 5 18 255% 
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ONLINE MUSIC SERVICES EXPAND INTERNATIONALLY " 
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GETTING MUSIC TO CONSUMERS 
IN MORE WAYS 

DISTRIBUTION CHANNELS 
DIVERSIFY 

The digital music market is stll in an sly 
phase, wrth several different business models 
being 3ied and tested. Digtal channels range 
from master rirgtones to satellite rsdio and 
vary nwkedb in popularity from country to 
country. The most popular online purchasing 
method for the time beng is a - l a d e  
davnload -with  tunes claiming as much 
as 70% market share of single track 
downloads in the US. 

Subscripbn services are gaining popuiarity. 
Worldwide there ara 2.8 million subscription 
service users, nearly double the 1.5 million in 
2004. The v x t  w'ority of these are in the 
US. Music brands like Napster, Mrgin and 
HMV have only recently begun offering 
~~b~c ip t i ons  in Europe. 

Mobile operatas have diversified into online 
music. Germany's T-Mobile partnerec with 
its sistsr online music coqxmy, current 
mrket lead8 Musicload, to off* dual 
downloads - that is. songs downloaded to 
mabile mi& can also be accessed online 
at no extra cost. This adds to consumer 
flexibility and has been adopted by other 
mabile operators -Sprint and Verizon (US). 
Orage (Europe) a d  '3' (Europei. 

Conversely, the major online music brands 
are also branching out to mobile channels. 
South Korea's mobile operator SK Tdcom has 
launched one of the first subsaiption -ces 
to mobile- Melon. More recenr!y in the US, 
Rhapsody and Sprint have partnered to offer 
Rhapsody's subscription service to Sprint's 

mobile subscribers. These deals could lead to 
mobile handset users .baing full access to 
subscription services. using mobile handsets 
exactly like portable digital music players. 

A key develcpment for digital music will be to 
improve the Rerjbilrty to p l q  downloads m 
the range of devices owned by consumers - 
at home or cn the go. Consumers want to 
access and play music easjly through any 
m e  of the devices which !hey own - be that 

a moD~le pnone, PC or a 'home entertainment 
system' lika an internet-enabled Hi-Fi system 
or W, or a games ~larfoml such as 
Playstation 2 or XBox. 

Loudeye alraady launched a retail platform 
at !he end 3f 2005 using Intel tschnology WN 
that enables consumers to buy tracks from 
a digital music store ~lsing a single account 
a d  dovmload ihem dimly to any one of 
these devices. 

VIDEO BOOSTS DIGITAL MUSIC 

Music video is now a Key element ;n the 
product mlx of almosr all axkting online arsd 
moble services- avery srrung puli %m the 
consumers' pzspective. SeMces like "xco 
and AOL in the US lave put via% a: h e  cerlrre 
of their sw~ice offenngs, and sore moDiie 
operators, such as '3'. have done ;he me. 

In October 2005. &pla iaunched the vidm 
ipodwfiich can hold 150 Pours of ~1Jeo. 
playad cack $?rough a 2.5 rrch scmn. 
Crsat~\~e fcllowed with its Zen %s:on:Ll 
portable video device in December. h e  
introdumn of fese wrtable devices 
highlights !he potential for musicvicixs 
and other music-related wsual conrent. 

Many more 'bundles' - multi-media packages 
with a combination of audio rracks, relared 
sleeve art and wcs. wdeos and anst interview 
clips- are expected to be sold in ~e coming 
mon*s. In November 2005 Warner Japan 
and mobile ooeratw KDDl Dartnered to hunch 
the fist 'mbile music bundle'. comprising 
adio. bideo, graphlc and iext elements in a 
s~ngle, downloadable producr. 
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Simon Wrighi, President. GEM; CEO Virgin Entertainment Group lnternarional 



THE RECORD COMPANY 
INVESTMENT 

The music industry invests in recording, 
digkising and markewg some 1 G0.W 
albums a year. While record companies 
continue to focus on this core business - 
discovering. recording. mvketing and 
licensing music - thej are rapidly adapting 
the ways in which thq, derwer it in the 
digital envircnment. 

In the physical wwld, the release of 
recordings follows a structured cyde wah 
the CD single leading tc the CD album and 
then a DVD video. Wth new digital channels. 
however, comes far greater Mn'ety and 
frequency in getting new music to consumers. 
Many n& recordings now have multiple- 
planned release 'windows'. &en sming 
with a ringtcneor exclusive digital track several 
weeks before the CD single is commercialty 
released. By the time the album is relmsed, 
its individual songs a~ available in a 
m u ~ d e  of ways. 

A typical m o r  reccrd company today has 
between 300 and 400 separate business 

across online and mobile channels 
This has been a hi i ty ccmplw undertaking. 
with the requirsd digital business infrastructurs 
msting many millions of dollars in investmsnt 
in m technology and music digitisabor.. 
The following steps are ssential in getjng 
music O L ~  to consumers: 

Three steps to digital music 

Digitking content: sach d~grtal ramdng 
andorignalarONorkneedsauruquel.D. 
orc@alfPlgerprint,inonlertoidenbfy 
recadi- f~ wfw payments. 

Rightsclearanceandenegotiations 
often drgnal kensing can mean a ren'w cf 
themtractbetweenthearhstandremrd 
company.cVmoste~erysongislicensed 
in&dUaliy. 

Consumer-friandly DRM and 'usge 
rules': the industy needs techndogies to 
M p  to inum.se wriscmar doice wh~b 
p m t ~ t h e ~ o f ~ c r e a t o r s f r o m  
uMuthorsed distfbhn and unfair use. 

WHAT'S YOUR USTENING STYLE? 

Cheny pick favourite songs with a-la-carte downloads: d~ga l  muslc , gw9s m w m  the opaor to b ~ y  orb th81r favomte tracks horn a abum 
if ;hey wish to do so. Some racks are digital-onry @eases shle oth8s may 
have an exclusive w~od as a dgml track Wore berg d e .  on di. 

'Try k fore  you buy' and 'all you can oat' witt~ subscription rem.ces: 
'.i, rmsc fars have access to a catalqm of two million soqs and htes 

r&?ases for a montty fee. Saqling is unrestnctad, allowing 
consumers to pr%m mtire tracks before bqng. 

'Pbflist' and compile: digibsl servrces  ROW endlsss opportunties to :@, 
$ -  snjOy r&ng Wd recorrmding pla$'sts to friends or p h n g  together 

compilations. 

f l, Create the uttirnate personalkd radio on demand with shufile play: @ many onrm mu% sPMces aller~ccrsumers mtn to choose from a wide 
range of radio channels and to design rher own personallsed radio 
Ponable deuces now let users plry th61r wtlre !emrd ccliecnons or sr& 
play - the uttmte pesonalised liienrng expmnce 

Oiscover new releases with ringtones and master ringtones: 3- 

-, ara premier releases for rrany artisls' m w  materia!, genwa'jng d m d  t y  
word of mouth. Madonna's single 'Hung Up' ves available as a 30-second 
,rr!i%& ringtone feu weeks &a4 oi is g b M  rracSo anc cbmkxd d s e  &s. 

, Download mm.c videos f i r s t  2.s p m s  a arjm, mase ara Deng 

L 
channelled fint via moile md onlsle &ces, oftsn beiore Fa acClal SOXJ 

release. James Blunt's msic video br  >is sing$ 'Goodbye My Lcver' 
meivs3 I ! !  global premiers on .TODI~ c m r k  '3' 

Get weryth~ng about a tavourite artist with digital 'bundle' 
releases. Tracks bndlea togerher wth vdeos. m 3 r X  and wdst - 
Intarmwsare iW for 3G moolie arc onlineczstomrs. 

Enjoy music .on the goo through dreaming or download: 10 a 
,, portable rnmc piayer torn an onhe su5scnptior or :o 3 cci;iie ph0r.e 

f om an operator. 

@ Own the physical copy cn CD ~ngla, album. DVD wdec or Dua lk .  

@. F e n  to music on a bmadcast on radi~ or TV, m h  amog, 
dg~tal or satsllite. 



THE MARKETING OPPORTUNITY 

Online and mobile channels have shaken up 
traditional music rrarketing. Today record 
companies r&y on digital channels to promote 
new and existing artists to their various 
audances. There have been many innovabns 
in prorrating and seiEng music. For example: 

Concert downloads: 
During the White Stripes' recent UK tour, 
cox-& goer; were given a fFee blank 
CD-R with exclusive arhvork specific to a 
show. Fms could burn a download of the 
performance of the song 'Denial Twist' 
on it and get an unprecedented momento 
of the gig. 

The Stereophonics invited the audience at 
m n t  shows to text a numbe: using their 
mobiles to r&e that xncert's version 
of the single 'Dakota' 

Pre-order exclusives: 
Fans who pre-oroered Jamie Cuilumk 
m t  'Catching Tales' album from Tunes 
also received exclusive audio and \n'deo from 
the msrs recent gigs at the world-mowned 
Ronnie Scott's Jan Club. 

Meanwhile exclusive download ?reorder 
package for the new Robbie W~lliarns album 
'Intensive Care' included the video for the 
single Tripping', an exclusive inteNiew 
video and related album artwork. In another 
example. excllisive bonus uacks were 
offered to ians preordm'ng Eminem's 
album '&-tam Call' on iTmes. 

Artist websites: 
Fans of Gonnaz can navigate the viriual 
backd-op oi Hong Studios, sample the 
band's mu&c \n'a an online jukebox and 
b y  downloads. wallpapers, master 
ringtones and exclus~ve live tracks. 

61 mid-2C03. Myspace has 22 ,nillion wmber 
usars and is anmng up to 2 million new u s 6  
per month. lV shows and new music arz &en 
dduted on the site, and several US bands 
Pme garned large %U-I bases and record sa!es 
almost entirely by word of mouth. Interscape 
Records signed a deal al the site late in 2005 
to crate MySpace Records which released its 
first campilation of prwiousiy unsigned bands. 
known thscugh the site, in November. 

THE NEW DIGITAL 
INTERMEDIARIES 

On tqe Dadmess website, album and sngle 
downloads and master ringtones are offered 
to fans b v h o  can stream musk clips and videos 
and listex to exclusive new materia. 

DIGITAL-ONLY LABELS EMERGE 

Major labeis and independents Pave s t  up 
digital-only record IaOels to promote and 
devdop new acts. Universal laurchxl UMe 
Dgital in November 2004 to sign and maket 
naw &,ists and handle digiral distdbution 
deals !or indspmdw,t labels. More recen~ly, 
in November 2005. Warner Music launched 
its own e-Wl ,  Cordless Recordings. 
Music from the label's first few signed bands 
is bang sold only online, in three-song 
'dusters" instead of hrll albums. Icstead 
of big lours, bands will be promoted on 
blog a d  sites like M@pace.com. 
M a c e  is attracting a lot of attwtioc. 
Launched in 1999 this social networking and 
music-iocused websTe hasexploded In 
popularity and was acquirsd by N e ~ s  Cap. 

Many companies and services do not 
have resources to sign and obtain licences 
from thousands of indecendent labels. 
Aggregators and distributors are helping to 
expand the di~iral market by making it viable 
for services to extend their music catalogues 
wth indwendent label content. 

Whrle aggregaicrs collect rights and supply 
them to digital muvc stores, other specialised 
digikl ventures have ernsrged to retail and 
market music via online and mobile channels. 
The Orchard s the biggest digital distributor 
for independent record labels, npresenting 
:housandsof labels and artists in 73 countries. 
Mtd PIAS Digiial &'I'D) distributes digitally for 
90 indepenbents, helping with production, 
sales aid mafibing, and digitid accounting. 

'White I&' services that power a number 
of stores indude USbased Laideye, which 
acquired dgrtal music pioneers OD2 in June 
2004. Lwdqre services digital music stores 
gncluding MyCokeMusic. W a n d  MSN) in 
over 20 muntries with vound 1.3 million m k s  
and a w o i m j i n e  and moblerelated services. 
Another rajor business-to-business player is 
24-7 Musicshop, which operates some 20 
download stcres for retailers in Europe and 
North America. including Tesco Downloads. 

Simrlar specialists have emerged for 
mob~le. slich as Groove Mobde, MusiWave 
and Malodeo. 
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S ~ o t i  Cohen, Founder & President, The Orchard 



MOBILE MUSIC SHOWS 
ITS POTENTIAL 

Mobile handsets have woived from a basic 
voice-based device to wtale entaainment 
hubs, creating an exciting new chancel for 
mlisic distriaution. 

The consumer appeal of mobiles for music is 
generating much commercial activity. One in 
We of all m b ~ l e  phone users listen to music on 
their phones, according to a recent report by 
TNS' This compares with 10% who use a 
~ r t a b l e  music player. Additiona!ly, more than 
a third of mobile users globally choose mobile 
musc as one of I% applications they would 
like to start using, or use more of in the future. 

In some European countries and in Asia 
mobile music is developing faster than online 
music services. h x t e d  by higher penetration 
of phones compared to portable players or 
broadband, and by ease of paymat. 

'RJS san?ck 6.830 auks  aqed : 6-49 n 15 cowws - 311 regam. 

GLOSSARY 

3G: term used for mid genemtim 
of Mbik communication systms. 
3G allows ior high-speed a 
~ranun~ssix. greatw m~ce capam 
access to multirrsdia features (audio 
and video) and bnernet access. 

Dual download: Wdualddwery 
download. lntrcduced in 2005. it 
allows msurners downloadng iul 
tracks to m i l e  10 access tt!ern 
over th internet and transfer thm 
to m b l e  day- or 3um '&m 
mtoaCD. 

Full track download to mob~le: 
an 3~diG back downloaded via 
music capable phones (muriy via 
3G networis). 

Greetings 8 Dedications 
mcssges recorded by artists 
for use on mobiles. 

Master ringtones a~ 3150 mown 
as master recording rirgtones, true 
tones. master ! ~ e s  or PA tones. 
These are excerpts horn the ongnat 
sound recurding (6.1 3 or 30 seconds) 
played when ae phone mgs. 

MOBILE MUSIC SPREADS 
GLOBALLY 

The sheer size of the mobile m&t 
p m t s  ihe music industry w'th m o u s  
opportunities, particularty as handsets 
develop to fully ircorpomte music. Today there 
are over 1.5 b i l h  mobile phone subscribers 
worldwide -a 50% increase since 2002. 

Asia leads the way, accounting for half of 
all mobile subscriptions in 2005. Penetrzrion 
of music-capable phonss is the highest in 
the world, given consumers' willingness to 
pay moreior t k r  phones in Asia. In Japan. 
for example, mobile music revenues 
totalled $US 21 1 millior? (96% of digital music 
revenues) in the first nne months of the year 
0. By September 2005 over 70% of 
handset sales in Japan were 3G phones. 

The European mobile music rarhet has 
great potential, with many cwnaies at 
10C% mobile penetration 

Mobile music m tPa US IS also growing in 
gopulanty. While 2005 was marked by the 
rapid development of a master ringtone 
market. 2006 will see wider implementatior! 
of 3G and the rall-out of full track 
downloads to mobile. 

Monophonic ringtones: stq!e 
mte sounds p4yed when the $me 
mgs -not sourced b m  the master 
m d i n g .  

Music-capable phones:rnobile 
mones wnh integrated MP3 functm 
and musc management sdhvae. 

Polyphonic ringtones: wee 
I n ! n d m  in 2M1 and became 
massmarket by 2 W .  Acorni~ratcn 
cf notes recrdirq a w s i d  
camposition that is play4 when 
the phone rings - not sourced 
from 'fie ?asis :econing. 

Ringback tones launched m 
2002, they replace Me 'nng-nn~' 
sound a waiting caner hean with a 
song. This is a da:e rrainiyan Asian 
h m  - 45?6 of S M b e r j  IC 
SaJm ;<oreas &yst rratk cp3atcr 
& e r q t x k t m .  

Wallpaper: imqes or @os that 
a n  & downlmded and used as 
a Sackgmd lmge on a mob~le 
sce€n. 



FROM RINGTONES TO 
'REAL MUSIC' 

The development of mobile Pandsets and 
the transition of networks from analogue to 
digital have been key to the early mobile music 
m a k t  Master ringtones, the first 'real music' 
product and natural successor to ringtones, 
have rapidly hecome the largest mobile 
music segment by value, and wll overtake 
polyphonic ringtones, in volume terms, by 
the end of 2006. This is a k q  development 
for record companies a d  artkts, since 
mastx ringtones are sourced from master 
recordings, meaning m r d  companies and 
artists receive a slice of revenue frcm aery 
master ringtone sold. 

In Europe and Japan, raster ringtones 
already account for half the nngtore market. 
In the US master ringtones rspresmt 60% 
of total ringtone revenues. 

MUSIC DRIVES 3G 

Mobile music is rapidly moving beyond just 
ringones and master ringtones. With the 
advent of 3G mobile, dovmload speeds have 
increased tmendousiy, allowing a wide 
rmge of new music products to be offered 
such as full tack downloads, vi& streaming, 
and premium music content 

Introduced only three years ago in Kcrea. 
3G has gown quicky in Asia and Europe. 
Globany, there were over 70 million 3G 
subscriptions in 2035. Vodabne. the IaGest 
European operator, launched :ts 3G service 
in November 2004 and reached 5 million 
wstorners by the e ~ d  of 2005.3G is 
expected to g m  fast in the next two years. 
Jupiter estimates that by 201 0 3G penetration 
will reach 60% in &rope. 3G has already 

reacned 30% penetration in Japan and is 
expected to roll out in China in 2006. 

For nobie oDerators. the shift from mice 
calls to daia "etwork.usage and entertainment 
via 3G dmmzticalh increased customer 
reyenues. Music, with universal appeal and 
rehbdy srWl network download speeds. 
has been a kgr driver of 3G adoption by 
consumers. Consumer research cy mobile 
operators confirms that music is the top 
enterhnment poduct, atbactrg the 
: 8-35 age group in particulu. 

Record companies have moved quickly 
into this new m W t ,  making hundreds of 
business dealswith operators, aggqators 
and handset makers. hamples of key 
mobile music initiatives in 2005 include: 

a In &rope. %Mobile partnerd with EM1 
mr the release of Robbe Wiiliarrs' new 
album offering T-Mobie cusumers axclusive 
content such as concert live-streaming. 
full-track downloads. VIP tickets and 
hospital:ry, backstage tours and after 
show party tickets. 

a French operator SFR expmded its 
mobile music catalogue to over 400.000 
tracks and join& nith Universal to launch 
'label Studio T\J' -the first interactive 
mobile lV in E~r0pe. Labd Studio lV 
provides users $ti: full programming 
m'mi of n'ne channels featuring video dips. 
backstage interviews, documentqfmtage. 
hteractive games and via=-blogging. 

m Vodafone included Universal's catalogue 
into ~ts library of MI track downloads raising 
it to KO,MX3 trxks available in 21 :mories. 
In the US Sprint launched the first full track 
dual download service, offering a catalogue 
oi250.000 songs. The service is based on 

Groove Mobile's music delivery technolo3 
and w.11 rely on Sprint's newly introduced 
nigh speed network. 

m Japanese operator KDDl launched its 
full track download service ir: 2004 and 
crossed &e 30 million sales mark in 
December2005. Over 110.000 songs 
are avarlable. 

SonyBMG joined with MlV for the l w c h  of 
MTV 5 Star featuring Shakim The initiative 
included exclusive 30 minute shows, full 
track streams prior to release and a M e s  of 
Sh&raUmobisodes". 5 Sta u t i r i  WS 
television. internet and mobile platforms 
across Asia-Pacific. Europe, Latin America 
and Russia to promote new releases and 
o m  ians exclusive oontent. 
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a France Telecom partnered with Warner 
Music to 0 t h  consumers in 10 Europem 
tenitones the ab~lity to downlcad ringtones, 
full tracks and music videos !o their 
mobile or online. 

During 2005 mobile operator '3' ran 
multiple music campaigns. induding aTV 
press. outdoor, radio ana online campaign 
with the message 'We like music'. 
Following the launch of 3's Video Jukebox 
service in August 2004. more than 1 5 
million must videos have jeen watched 
by 3's 3G customers. In Italy, more than 
30.000 single track downloads to mobile 
of Ems Ramazzotti's 'La Nosca Vita' were 
sold in rhe first week of release. 

THE HANDSET MARKET 

Music-capable phones ue fast growing in 
popularity. Nokia sold 10 million music 
capable phones in 2004 (5% of their total 
handsets sales) and is expected to reach 
sales of 40 million wwldwide in 2005, 
d n g  it the largest manufacturer of 
music enabled phones in the world. 

Athough there has been discussion about 
the mbae phone as the 'Pod killer'. it is likeb 
that the rnarket for both dedicated portable 
music players and music-playing rrobile 
phones dl grow substantially. Wrule portable 
music players have more music features 
(song storage, playback quality, battery 
life) in the medium t m ,  for millions of 
consumers the mobile phone will become 
the preferred portable music device. 

Mobile technology B advancing fasl and 
2005 saw the launch of new phones with 
storage capacity comparable to small flash 
memory pofi&le music players. 

THE FUTURE OF MOBILE MUSIC 

To become The mass market phenornaon it 
promiss to be. rnobtle music must mntinue 
to develop bayond m a s r e r ~ g t ~ e s  to full 
track downloads and premium content 

New opportunities lie in the exploitat~on of 
live content via nandsets. song recognir~on 
services. digitid audio broadcasticg (DAB). 
visual radio mobile N. UI-imately rhe 
mobile music markst will allow artlsrs both 
to reach a wider audience and to !win back 
the youngeraudience by reaching them 
in a new way. 

.'There ar? cecain zrrisrs whGse nmusic, appeals strongly tc the -ricbile sustsmer base 
but not necessaril!/ to the 3G-something male witn a broadband COCfi€CtlGC dowrricading 
from ;Tunes. ?ere are gaps irr !he marker that are not filled by recsr3 S F ' G ~ S  onl~ne s~n;ices 
that can be filled by rnoblle. -nere are a number oi different access poir~s f.3r i?~siC mrj 
over-the-air is the mcst convenient for impulse purchasing wher! >oi: 3ra on ?he ?;we.;' 
Ed Kershaw, Head of Music, Vodafone 



KEY MUSIC MOBILES 

PHONE LUNCH s T ( y u 6 E ~  WTTERIUFE W J S C C A P D ~ ~ ~  MDED RILTURES 

' 5.9 mp + m , c v m  % zwn of musc 
neray card 
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1hJ THE PlPEb NE: LEGITIMATE P2P, 
DIGITAL RADIO & PODCAST ING 

LEGITIMATE p2P 

Peer-to-Peer (P2P) distribution until now has 
iargely been associated wrth music and film 
piracy. However the music industry wants to 
see P2P technology commercialised for the 
legal distriblrtion of music. There have been 
numerous agreements put in place in 2005 
to achieve this goal. 

Snocap is one of the technology companies 
cunentty helping to develop legal mi? Its 
technology, whicn combines audio 
fingerprinting tittering with a registry :or 
licensed contenr. allows P2P services to 
present to users cptions to purchase a song. 
Record companies partnerinq with S n o w  
can set conditions for song u& and can wor!! 
togetherwith their WJsts to license previously 
unreleased tracks such as live recordings. 

All the major music companies and many 
more ~ndependents have signed deals with 
Snocap. New P2P service Mashborn is 
being developed for launch usirg Scocap 
tehndogy. 

Mesh is the first leg4 B P  service io have 
launched commercially in a beta phase. 
Launched in October 2005, the iMesh 
netwurk uses Audible Magic - atso an audio 
hgerpncting technology similar to Snocap's - 
io identify songs wad& on rts network. 

There are stll technological and cnmmerdal 
questions to be resoNed for legal P2P. Current 
models rely on the maintenance of instantly 
acm.ble, large databases which hold 
relevant licenses for version of a song. 
This IS a complex system which needs to 
be continuousty kept up to date. Pricing 
stmctures and business economics are 
also ~ntested. 

Digital Audio Broadcasting (DAB] presents 
an exciting opportunity but is also one of 
the greatest challenges confronting the 
music industry. DAB offers m y  consumer 
benefits such as a high quality sound, 
more stations, additional data sewices 
and intedennce-frse reception. 

DAB services are growing worldwide. Om 
475 million people around the world now 
.wive over 800 Z~fferent DAB services. 
Likewise, the market for digital receivers is 
t & q  off - in the UK, digitd receiver sales 
now exceed analGue. 

Satdlite radio is dm developing fast. 
particularly in the US. The two companies 
n'm operating satellite broadcasting sewices 
in the US. XM Satellite R a d o  and Sirius 
Satellite Radio, now have 9 million paying 
subscribers between them - three times as 
many as online music subscription services 
in the US. However, digital broadcasters and 
the recording industry need to work together 
to ensure that these services do m t  become 
an unlicensed sourca for free downloads. 

Podcasts ue programmes recorded in 
the form of digital audio files, which are 
downloadable and transferable to portable 
digital devices like digital audio players such 
as iPods and MP3 players. Popular contmt 
includes radio programmes that in podcast 
form can be 'played back anytime, anywhere'. 

Mile evly signs indicate that podcasting is 
rapidfy spreading -a month following its 
introduction on Tunes, Apple reported five 
million podcast subscriptions from a 
dimtcry of more than 15.000 programmes - 
its mass market potential is not yet clear. 

Pcdcasts are a potentially interesthg 
commercial opportunrty for record 
companies. Many different models for 
licensing music in podcasts have been 
suggestai, from a-lacarte charges per 
podcast, or a subscdption charge covering 
access to a rangeof podcast shows. 
There are a number of issues that need to 
be resolved before podcasts can become 
a commerciallywable delivery model, 
however. Notably, poccasters need to 
obtain the proper license agreements from 
ccpyright owners. The 61e format used 
should offer a iramework of content 
prsrecrion 5- on Digital Rights 
Managmest (DRM) to ensure that 
pcdcasts are used as they were intended, 
rafner Lhac separated into component 
sonss* creating a digital iibrary. 

Robert Summer, Executive 
Chairman, iMesh 



MUSIC CONSUMPTION 
IS CHANGING 

NEW IFPI RESEARCH SPOT- 
LIGHTS THE CONSUMER 

A new consumer survey by IFPI' shows that 
for the large nqorrty of people in Europe, 
digital music -be it !@timate or illegal -is a 
new concept. Only 11 % of European internet 
users swap files on P2P networks. Fewer, 
around 6%, regularly (i.e. on a monthly basis) 
download from P2P nehvorks. 

Legd downloading is dearly at an aarly stage 
in Europe. Only 6% of interne: users have 
bought from adigital music store, while 4% - 
less than one in twenty - does so regularly. 

Highlights of the findings a: 

Legal online buying is catching up 
with illegal file-sharing. Legal buying 

is now as popular as P2P use in the two 
rmjor European digtal markets, the UK and 
Gemany. H a  the number of regular Iegd 
buyers exceeds regular illegal file-shares 
(5% compared to 4% in both muntrb). 
In the US, latest surveys suggest the gap 
between legal buying and P2P usage is 
narrowing (NPD). In Francs? Spain. Sweckn 
and CamM, mare users go to P2P networks. 
but legal ontine buying s growing. 

Turning illegal file-swappen into 
legal online buyers is a long-term 

challenge. Only 22% of online music buyers 
are also file-sharers. While this shows that the 
industq is successfully attracting new users 
straght to legal sen/ices, it also shows that 
M n g  consumers from unauthorised to legal 
services will take more tine. One in every bur 
illegal file-sharers is willing to move to legal 
services - some 25% say they would pay to 
download legally. The challenge for the music 
industry is lo shift the others. 

Portability is a key driver of digital 
music. N w  half of dl file-sharers 

(45%) transfer music to pcrtable pkyers on a 
monthly basis. Lqal downloaderr are rapidly 
catching up - 29% transfer to portable 

players. One in tan European inremet users 
bought a digital audio player in 2005 (equating 
?o appmarnately 23 million people) and a 
fi~rther 6% intend to during 2C06. 

j-\ Digital consumption competes with @ CD buying but downloaders still 
value the CD. Over one third (3.596) cf ilkgal 
Cle-sharers are ouying fewer CDs as a result 
of heir &downloading, wit:, 25% of online 
music b~yers also bung fewer. Both file 
sharers (34%) and online music buyers 
(37%) value CDs more than digital music. 

Mobile music has huge mass 
market potential. Ringtones are 

the most popuiar digital music format, with 
19% of internet users having downloaded 
a nngtone - three tlrnes the number that 
have bought a track online. Already 3% of 
European ictamet users are frequently 
using zheir phones for music downloads. 

DIGITAL MUSIC VERSUS THE CD 

1: a unclear to what extent future CD sales will 
be substtuted by digital music, but r-h 
indicates that this will happen gradually rather 
*.ran rapidly. One in three digrtal music buyers 
says that owning CDs is of more value to them 
that music downloads. 

Digital channds promise to expand the music 
market in the bng term. Masterringt~es, 
ringback tones and other mobile music 
products ue w channels- they add to 
existing formats and they are reaching a wder. 
younger market and are attracting previous 
non-mudc buyers Thiiis akeadyvisiMe in Ma 

THE POWER OF PORTABlLlN 

IFPl's research confim one of the most 
important drivers behind the digital music 
market - portabirv of music. 

IFPl's survey in Europe found that 29% of 
digital music buyers regularty transfer songs 
to a portable player. Some 10% of internet 
users have purchased a digital audb piayer 
in the past 12 months, which brings the 
proporion of inisnet users who own a 
player to 15%. 

Download sales 1-1 UK and US sawa huge 
spike !he weekaftar Christmas 2005, with 
UK download sales oi 1 million and US 
6ownload sales of 20 million. Both spikss 
ar;? directly related io consumers rxeiving 
gortable players as Christmas gifts. 

..we expecr -. irat 2306 ~,lll zae 
~ ~ D s c r i l j t l o r  ser:Ices 32cca-e 
w~dely accegted as oii;enng 

ConsbrTiers t n ~  ~vlcies1 2r31ce 3i 

T ~ S I C  ';~i :ne oes: igiue. I? :anCeP- 
witr f ~ n n e r  ::owr r ~ K ~ G I G  

MPS player sales ser&ses ~ lke  

R a p i e r  TG Gc w!li r?v.ziuricr se 
3cv~ eEcple ilster. 10 -?usac 2) 

g~ving trem unlir~l=.d accsss :c 3 
Iifettrre's sscpl~ - . ~ s : c  ar)ttr?e. 

mywnere. 2006 ' ~ ~ 1 1 ;  5e r ! x  :/aar 
ihat peopie arXrsce :be 'sw:: 
nothing. cave s v 9 q t ~ 1 r g  DIIICSGD?~ 
oi  TLS:C s u ~ s c n p t ~ c r  ... 

Chris Gorog, CEO Napster 



CONFRONTING THE 
CHALLENGES 

Wmin only two years. the legitimate digkal 
music market has beccrne a reality of 
consumer life. This is an immrtant success DIGITAL STREAM RIPPING: THE NEXT BIG CHALLENGE 
for a rnusic industry which has faced up 
to the dramatic changes brought by the 
internet to its way of doing business. 

As wrth mmv other media and information 
industries. however, the transition to a digital 
music business has taken time and been 
W u l t  to achleve. Global music sales have 
fallen 16% in five years - from $US 39.7 bill on 
in 2000 to $US 33.6 billion ir? 2CO4 - to a 
large extent because oi the proliferation cf 
free unauthorised rnusic. Digital sales are now 
beginning to help reverse kat dxline. and 
in due course are likdy to help ciiset the 
continuing fall in the physical music fcnats. 

This new dicjiral music marker, driven by the 
licensing of repertoire in a diverse range of 
new revenue sxans, offers enormots 
cultural and economic oppofiunkies. But 
there are big challenges too. must 
be addressed if the full ooienhal of digital 
music is to be unlocked. 

In early 2006 a number of significanr 
obstacles hampsr the progress of the digiial 
rnusic market. These lrclude internet piracy, 
which remains a huge problem; :he need for 
more effective mperation from Internet 
%ice Providers (ISPs) in containing it; the 
continuing lack of interopembility beheen 
formatsand devices. which -tens to limit 
future market growth; and the emerging 
threat from unlicensed digital stream ripping 
from digital radio and ictemet webcasts. 

lntmduang hcenslng anangements 
that address the threat of dig,tal str- 
npp~ng is a key pnomy for the 
~ndustry in the US. 

Since tape recorders bec 
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INTEENET PIRACY: T5E 
BIGGEST CIBSTACLE 

Internet piracy is the biggest si%le obstaclz 
to the development of the digital rnusic 
market. h e  problem is as fast-changing 
as the distribution technologies behind it: 
in 2001 internet piracy largely took the 
sxpe of web sites offering an estimated one 
million copyright infringing riles. Today P2P 
networks provide the dominant source of 

online piracy, and the number 3f ictmg~ng 
music files on the internet srands at just 
under one billion. 

The recording industry rights internet piracy to 
protect the rights of artists and other copmht 
holders. Digital piracy has a direct impact on 
legitimate music sales. Extxrensive third par?, 
and industry research has confined this 
impact in the last two years. 
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Thomas Hesse, President, Global Digital Business, SONY BMG Music Entertainment 



Internet Piracy Reduces 
Music Sales: The Findings 

IFWJupiter - Europe Flovember2WS. 
One in mree illegal file-sharers in Eumpe buys 
b music;Nith the greatest ~mpaCton fie 
15-34 age group. 

hllara -Canada, June 2MS. Downloaders 
spend less on CDs, with 33% saying they 
spent less on music ampared to only 20% 

spent more.The number one reason for 
bilying less music for all regondents is me 
use of RP networks and CD boning. 

M P I  -UK,April2OO!i A two-year study 
Mat traded purchasing habits of downloaders 
against non-downloaders revealed Mat over 
tiie downloaden bought less music; 
anwuntins to a Ims of an estimated 

The National Bureau ol EeMlomie 
Research - US, October 2004. Stam that: 
'downloading [fmm unatthm& wrm] 
reduced n~iSicekp?ndaJre by about 1 C% Sur 
wbty much .more.' 
~&w.nber.org 

lnforma Media Gmup - US, 
September 2004. Potential losses to 
indumfrom tile-sharing was $US 2.7 Sill~on 

Fomdef Research - haope,Aug ;rw)Q. 

Mcre than one in Mree P6%\ music doumloa&?rs 
say Meyw!uy fewer CCs W u s e  Mey can 
Mlcad music for f r ~ .  Only 10% say they 
are b~yhg more. 
vrn.forrester.an 

Internet Service Providers (lSPs) and 
teleccmmunications companlffi 
generate huge revenues from music 
and are hmsetves becoming music 
retarlers. It is vital that these companies 
fully cooperate.m industries liks the 
music and film industries in rnakina sure - 
that copyright Laws are respected on their 
networks. In 2C05 the reccrdina industrv 
steppec up its efforts to haw l%s coop- 
erate in removing copyright-infringing 
content from their networks, and thereby 
promote kgegrlirnate digital business. 

This initiative will be stepped up further 
in 2006. As cream content industties - 
first music, then film and video, news 
media and publishing - drivs the grwvth 
of business on the internet. ISPsmust 
share responsibility in a business where 

they ~ncreasingiy generaie revenues of 
hei r  own. Reewes in the media and 
entertainment sectorswill explode in the 
coming years - by 33% in the next four 
years to 2009, according to PWC 
(Global Entertajment and Media 
Ou thk  2005-2009). 

music industry and its ISP partt?ers 
have a shared intersst and a s k e d  
responsibilrty in conirolling copyigilt 
infringement on the internet. Already, 
discussions on enhanced coopera~ion 
are leading the way in France, It*, Span 
and the UK The recording industry wants 
these discussions to go further. ISPs 
&ould make wncrete commjtments to 
control infringements on their mtmrks. 
In the European Union, lFPl IS supportjrg 
rhe initiative by Comrnisssner V m e  
Reding to draw up a European Charter 
'Contect Online and IPR" by May 2006. 

. . ,. . - - - ,,  . , . , - . : . . .  . . . . . .  . . . . .  .. . .  - .- . - . -  , -  - . >  _ 
.a . 

_.. 
.. 

- - ( .  
. . . .  .- ... . . . . . .  . . . . . .  

- .  . ~ . . - . - -. 
. . 2c. : ;7  :- -. - - -  - -  .. 1.. -2.:. < : . . .. ~. 

. . - . - .  . . . . . .  . . . . . . . . . . .  . ...... . .  . . . . . .  < - - - - - - -. 
-.:-.. . - d - -4 .. . . . . . . .  .. . . .  - -. _ '  I - . . . . .  2.- . . . . . .  ... - '..- -. . ,z-- : . . .  - .  . ., - - _._ - i 

- - . , - - - . - -. . - . - - - - - - . . . . . .  - - ,  - .~ . . - ... 
John Kennedy, Chairman & CEO, IFPI 



COURTS IMPROVE THE 
LANDSCAPE 

COURTS RULE AGAINST 
ILLEGAL P2P 

In 2005 a wave oi court rulings within three 
months and in t h m  continents. aave the 
rixording industq the most signicant boost 
yet in the fight against P2P piracy. Berween 
June and September. judgements awnst 
Grokster in the US. Kazaa in Australia 
Sotibada in Korea and Kuro in Taiwan laid 
down some key ground rules with global 
implications for the fight aganst illegal P2P 
distrtoution. 

The message sect by the couns has been 
clear. Operators of unathorised P2P 
netwrks, who enccurage the useof their 
networks for copyright infringement. can be 
held liable for music piracy. P2P services 
cannot sirnpty mm a blind eye to ongoing 
inegal activity and profr: from rnass:ve 
infringement wnile at~oiding putting in place 
effective 5ltars or other methods to prevent it. 

These rulings are an important turning point in 
the recording industty's battle against internet 
piracy. By chrifycg the pctent~al liability of 
unauthotised P2P network operators, they 
have confirmed the industq's ability to bring 
actions cirectly against such services. Tnis is 
in addition to legal actions launched against 
individual uploader;, numbering some 20,000 
worldwide at the end of 2005. 

The US Supreme Court ruling, in particular, 
has shown quick results. opening the door to 
the development of legtimate P2P. Setting the 
trend, the Grolcsrer service shut down in 
November following a settlement with IFPl's 
US affiliate R I M .  Following 'cease and desist" 

letters sent by the US recording industry to 
a number of unauthorised P2Pservice-s. 
two maor operaton, eDonkey and WinMX. 
announced they would stop illegal amity. 
BitTormt has also announced it is 
cooperating with Me film industry to take 
down infringing material. Others arealso 
invobed in negotiations with a variety of 
indmtq parties to convert ther networks 
for legitimate business. Kazaa, the biggest 
international brand name in music pincy, 
has also been found to be infringing copyright 
and in December 2005 was required to 
filter ffi m i c e  or cease its authorities. 

These are highly significanr dwdopments 
in the fight against P2P piracy. For the first 
time since the original Napster se~.ce shut 
down in 2002, the door appears to be 
closing even on decentraked unauthotised 
file-sharing networks. It will besome time 

before this translates into iarge falls in 
P2P traffic: for example, old veons of ma 
Grokster prcgramrne remain available to 
users, while the decline ~n the use of 
programmes like WinMX has been slowed 
by me emergence of non-commercial 
clones of me software. 

SHUlTING DOWN 'PIRACY 
HAVENS' 

\Nebsites searching for 'piracy havens' 
from which to W e  copyrighted rsertoire 
available are a fiirher bamer to tt?e growt.'l 
of the leg~tmate market. But thxe has 
been irrportant progress in this area in 
2005, wth cases progressing in Spain. 
Russia. Australia and elsewhere against 
companies aflernpting to profi? from others' 
copyrighted music (see page 19). 

"'Jqj~tcr13g 2 cc:?~ir2l i';&sii!, oied~ng  awl!, :s 2 iler; aaflhi s x ~ e n e r r ~ .  &?~v,ing ?z2ry 3: :he c ~ c r x s  2; m c i e  ,,vn: 
her mace raunaan i  auerrbf lasr three :c &isis That nave =en yrac~ed. 77-3~3~ :: ever Jjsrse. 

kPCm :cat o m  sf Lne marp rexons  for this is , l l q a J  file-shanng. ?-la1 :s why ,ve ars detemired :c .go ?!;2y.rin .Ne 

Car !C Co??arr me SRSuGI 3.f music Dn,i?g ~ l i ~ r r i b ~ t @  iilqa!ly. Woulc any msiness mpvhe:? ir: t y  w ~ r a  -)&c: .~iffe:sr;!j'" 
Ludvig Werner, Managing Dlretor for Bornier Amigo Mgsic (Swedish Independent) 



COURTS TlP THE SCALES AGAINST INTERNET PIRACY IN 2005 

''3~. 3C11;::/ ic yI)q cds.; 
a;di., ~ C ! I : I ~  :r 3 ,-:-qe ;sr!;r, 
;f ,Na\vs 83 mor;r,; s3cr i r  

avsrycah 2xZer;ence ::.;I .. 
easy '2  'or~e:  !is: "3% -L.c- 
3 r ~ q r ~ s  . as  :er r a a  .- 

:-e last :mv bears. ,'Is -ais 
-:Lr.01=5 sf - 'LSIC 5.745 - E~.:cce :ccay Su: hd  ?i rdre  
.grc~: 77 ?e sq l r~ : ?a r e  nzr7e; 
inotilc y~: oe - ikar fcr ;rer:ed 
T?d Ft~r.?peah P=li=rer: -= 
3? 3q901CG :318 ;C, 2IE)  ,r 
arco~,:ag~ng *fie qeveicccw: - -.,- .- ,i ., ,, ,n:lne m-a;; 3rd .axe:' 

fcr :r:~llE?Cik& 3rx*?, '. 

B n a n  Crowiey, i:ish Memm of 
*e Eun~ean Pulianenr 

MGM v GROKSTER- US Supreme 
Court decision. In June, a 9-0 

unanimws decision by the US Supreme 
Court clearly established that P2P w i c e  
providers who promote infring~ng use of their 
tecnnolqy can be found liable for inducing 
that infringement. Pmders' active steps to 
encourage hat infringement, their profit from 
that infringement and their failura to implement 
fittering were aIl factors the Court found muld 
evidence inducement. In November Grokster's 
owners and oper2tors enteredirrto a sMkmmt 
with the music and film industrie. Grokser 
accepted a permanent injunction pmhibing 
direct or ndinct copyright infringement and 
i m  stopped dstributing its software 
and opating hs systm. 

Q SORIBADA INC. - Korean D i m  
Court decision. In August the Korean 

Cwrt granted an injunction against Socbao'a 
the operator of a local P2P service. finding 
that it had aided and abetted the ir.fringement 
Sy its users on its service. Soribada's 
knowledge of infringement, profits from the 
sew and failure to fiiter were all cited as 
rezsonsfor its liability. Its argummts that it 
was not actively involved in the infringements 
becam of the system structure were 
rewed,  and because it was unaole to pui 
in place effective filters Soribada was forced 
to c b  %e m ' ce .  In N o w b e t  Son'bada 
completety shut down dl versions oi 6 service. 

UNNERSAL MUSIC vSHARMAN 
("Kazaa") -Australian Federal 

Court decision. In September 'Sle Australian 
Federal Court found Kazaa - the world's 
biggest brand name in internet piracy - liable 
ior authorising the infrirgemmts occuning on 
R.s swks.  Kazaa's hwledge of infringement 
its failure to cur9 the in f r ingmts  even 
though it muld, and itsencouragement of 
and direct h a n d  inter& in the hfnflgerrents 
all lead to the finding. In e&y 2006 Kuaa's 
operators were due to face contempt of court 
charges for failing to implement the court's 
order to llter the Kazaa network 

Q FASHIONNOWCO. LIMITED 
('KUR0")Taiwanese District 

Court decision. In September Kuro, a 
popular Taiwanesa subscription P2P service, 
and its principals were convicted of criminal 
wpyn'ght infringement by the T.wanese 
Court. Kuro solicited users knowing tney 
would infringe and made profits as a result 
of the infmgement. They could have, but 
refused to install filters. The Court took 
all these factors into account The three 
principals were all sentenced t3 two or three 
yeus' imprisonment and all three, and the 
company itself,  we^ each fined $US 90.000. 
This is the first criminal d ing oi its kind 
w h e r e  in theworid. 

US-listed inremer links serke Baidu 
was found guilty of infringement for 

providing 'deep links" (internet links that 
directly initiate d3wnload of contenr] to 
copyrighted music t c ks .  The case against 
Baidu was brought by lo& record cornpmy 
Push Sound and has been followed by seven 
actions brought by inremational and lo& 
joint venture record companies which are stili 
pending. Earlier in the year a case againsf 
Ch1naMP3, another link site. was s ~ m f u i l y  
bmght by the international record cmpmies 
In Australia, a similar deep linking dte. 
rqS&kee.net, was held liable for copyrighr 
infringement by the Federal Co~irt of Australia 
The ISP hostingthe site was aso found liable. 

Q WEBUSTEN, the nigh-profile Spanish 
website, shut down aitec admining 

criminal copyright infringement in May 2005. 
The site had for six years offered many 
tkousands of tacks for download and 
streaming. 

AUOFMP3.COM is the best-kown 
of several unlicensed Russian-based 

websrtes offering copyrighred music 
internationally. Allohp3.ccm is a1 urlawful 
site borh inside and outside Russia lFPl 
successfully engaged a Mosmw proxutcr  
10 act against ihe  site, but progrsss is very 
slow and is h m m d  by the inadequal? 
enforcement procdut-es in Russia. 
Meanwhile in Germany there was a courf 
ijunction apns t  Allofmp3.wrn ard in hay 
a local-based portal to the stte was snut 
down by the pdice. 



CONTAINING ILLEGAL 
FILESHARING 

DETERRENCE: LEGAL ACTIONS 
AGAINST FILE-SHARERS 

In 2005 me music industry widened its 
campaign of deterrence against iilegd 
filesharing. nearly tripling the number of 
legal actions to a total of d m e  20,000 cases 
in 17 countries. The actions, taken under 
both civil and aiminal law depending on the 
country, are aimed at deterring file-sharing. 
changing artitudes among internet users. 
encouraging lqa! downloading and raising 
awareness of the law. This last aim has 
been achieved. %en out of 10 Europeans 
and Ameims now know mat distributing 
copyigh~ed music online W o u t  the 
permission of the copyright b M e r  is illegal. 

In October the fourth wave of intemahonal 
actions extended the litigation strategy for 
the first time into South East Asa and Latin 
Amenca. induding Hong Kong. Singapore 
and Argentina In every country where actions 
have been launched. focused warning and 
education campaigns have preceded legal 
action. Cases are taken against people 
dstributing hundreds of copyrighted music 
tiles. or more. More waves of lawsuits will be 
rolled out, in morecountties, in 2006. 

Nearfy two years after the first of t hw actions 
were launched outside the US on March 
2004), the deterrence strategy has not onty 
proved effective - it has, to date, weathered 
the micisin of its aitics. Thousands of 
in&uals have paid settlements averaging 
WS 3.000 &: settlements and o m s  
i f  damages have been the rule in the-vast 
number of cases taken: challmes to the 
actions on data protecion in 
Sweden and Canada. have failed: detennt 

penalties, though not nec-ly popular, 
have been r.4ddy-publidsed and have 
played 3n impcrtant pari in changing 
attitudes to ill@ fi!esharing. 

EDUCATION 

Education hzs a critical part to play in the 
development of a t h i~ng  legitirnats 
digital music market The recording industry 
hunched four iargeted intemad'od education 
mpajgns in 2005. by far the biggest 
expansion of its public information activiies 
in this area. Each mpaign has been 
addressed at speafic audiences and aims 
to help change attitudes to online music, 
impmve understanding of copyright and 
promote the legitimate sen/ices. 

In&Mdual filesharem. Over 52 million 
instant messages have been sent dire* 
to illegal music file-sharers in 17 countries. 

Parents. A campaign laund-ed by leading 
charity Childnet interrational and ihe 
noss-sector alliance Pro-music, is aimed 
at ducating parects about filesharing and 
downloading music. Tne leaflet "Young 
People, Music aid the Internet", explains 
W e  secunty as well as the legal risks + h t  
come &h unauthocised P2P tile-sharing. 
Theguide has been disbibuteb in schools 
and retailers around the world. 

Companies A Copyright Searrly Guide 
for companies and governments, bunched 
jointiy with the film and video industry 
as%xMoffi MPAand M. and endorsed 
tythelntemational-af-,k 
t&€l lMrD-inm-  

Computer usen. Free software. Dtgrtal File 
Check, hat helps people enjoy music on 
their cumpbter safely and @aIb @o to 
w.ifpi.org4dfc) has been larxhed inkally 
in seven countries. DFC helps people 
remove me-sharing programmes fmm ther 
computer and avoid illegally distributing 
copyrighred files on P2P networks. DFC is 
availableon disc and onliw. The programme 
has seen over 29.C00 downloads in the 5ra 
three months after launch. 

Other dig@ industry players have also 
realis& me Impoftme cf dumting their 
clstomers about the asks of illegal file-sharing. 
AOL launched its PlayLagal campaigr, in 
December 2005. 
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ISTHE FIGHT AGAINST 
PIRACY WORKING? 

There are countless d M n t  methodologies 
in use to measure trends in internet piracy. 
They vary from counting website h:ts to 
software downloads traffic ana request 
dataand usermplng. AIl attempts to 
measure the problem are rough estimates. 
Results vary considerably according to 
which methodology is used. and for example, 
whether moue downlcads are takm into 
account or not. 

There is a consensus, however, that illegal 
file-sharing of music fils has been held in 
check within the last two years in the 
context of a Sarp increase in broadband 
penetration globally. 

In January 2006, IFPI estimates h e  number 
of infringing music fils available on the 
internet at any one time - in o:hs words. 
the simultaneous am'lab~l.ty of copyighred 
music tracks for ill@ download or 
distribution -at 885 million, of which 
775 rnillim are amlable on P2P networks 
and the remainder on websites. This is 
Jightbj up an the piracy level of January 
2005 (870 million) but down compared 
tothe level in June 2005 (900 million). Bi/ 
contrast, broadband upt* has risw by 
26% worldwide in the past YEW. 

Total infringing music files are down an 
estimated 2046 on their 1 1 billion peak in 
April 2003. during which penoa broadband 
penetration rose 139%. 

CHANGING AITITUDES 

IFPl's larest consumer survey, conducted 
by Jupitsr ReseazMPSOS, has given 
strong widence that the combinaiion oi 
education and detenence is changing 
mnsumer atth3e-s. The survey, conducted 
in November 2005 among a sample of 
3,9CO online consumers in France. 
-7y, Span. Sweden and UK, 
shows the following: 

(@ Legal actions are working 

35% of illegaJ fiizsharers have cut back or 
stopped the activ'i, whwhile only 14% have 
increased it. 

Half of illegal file-sharers who cui back on 
illegal file-sharing did so bemise of concem 
over the legal consequenca. 35% aid so out 
of concerns abcut ~ruses. 15% m l d  not find 
the song they wanted on rhe P2P network. 

In Spain, the oniy country Surveyed where 
legal zctions have not b n  taken. fever 
filesharers are c h n g  back and concern 
over legal action is the least cited reason. 

Legal downloading is rapidly 
increasing, but promotion of 

legal sites is critical 

number of regular lqai muslc 
downloaders now exceeds the number of 
regular illegal file-sharers in the UK and 
Germany. On avaage only 4% of all Ewopean 

INFRINGING MUSIC FILES ON P2P ARE FUT; BROAOBAND IS UP 26% 
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internet users regularly buy mbsic online - 
c o m p d  to 6% who s w q ~  music illegaily. 
Legal downloaders are rnoR likely to be new 
internet music fans than P2P ussrs: only one 
in five online buyers are aim file-sharers. 

25% of illegal fiie-sharers would pay to 
download music, but 50% currentty say 
that they would not pay. 

Illegal file-sharers spend 
less on music 

One in three illegal dlesharers buys ;ess 
music, with the impact heaviest in the 
15-34 age group. 
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winner 2005, Argentina 

Actions against illegal 
file-sharing at a glance 

Settlements averaging $US 3.000 

m Most uploaders are 2C-35 
ya-old men 

m All major m r k s  targeted: Kazaa 
WnMX Gnutdk, eDanksy, D m  
C o w .  BitTonent. Bearshare. 
Warez, Swlseek 



THE E Y S  TO FUTURE GWQVmH 

THE CHALLEEiGE FOP 3RV1 

Dgrtal Rights Mangerrent (DRM) heips 
increase consumer choice while 
prorecting the works of creators from 
una~*odsed distribution and unfar use. 
DRM technoiogies are sophisticated 
digRal enablers, not simple bcks and keys. 
allowing consumers to enjoy music in 
more v& ways. 

DRM is needed b r  digital business rradels 
to wcrk. For example, the sale of a single 
track, the multiple playback of a song on a 
portable music player linked to a subscriptior! 
service, or a song srreamed via an a-!a-ca.?e 
service. all need DRM so that contsnt usage 
can be recorded acd all parties invohd in 
the creation of music can Se appropriate4 
remunerated. 

DRM helps to manage consumer usage 
rights. A track purchased on T~nes can be 
secureiy transferred to an iPod, or bumed 
to a blank CD, or transfend to a new 
nmputer. This is rmnab le  use ~ h i c h  
refiects the price paid for the song. It would 
be unreasonable to allow a new iPod owner 
to upload sommne M s  er,rire song 
allectionon to ti-&- w for a suhscnber 
to an online music sewice to transfer a 
limitless number of songs to someone else's 
portable player - unless they had paid for it. 
DRM is designed to stop the uploading of 
purchased songs onD file-sharing services 
where they grill be distributed without any 
r ~ m p e n s e  to the rights owners. 

DRM has already been vey effectve in 
helping develop the digitd musk business. 
Licenced usage rights have been secure, 
while allowing consumers to get music in a 
seam& and uncomplicated way. DRM is 
a)so allowing digRa music fans flexible use 
with the m k c  they buy -going far beyond 
the consumer expeience in other forms of 
mmmeraai entertainment. such as movies, 
games and software. 

The big-t challenge with DRM technologies 
is to make them operate so smoothly that rhey 
are ~t inconvenient to c o n s u m  -and this 
remains a significant challenge in the cuns~t 
dim rnusic md~et .  While there u e  still some 

technical issues to iron out, the problem 
iargely springs from the decision by the 
leadng technol0g.j providers to develop DRM 
av tms  which are not compatible with each 
other. This iack of interoperability between 
deLices and services limits consumer choie 
ir! t m s  of which service they decide to use. 
This in turn undermines the consumer benefits 
vhich DRM is desgned to provide. 

The incompatibility of DRM sys tms  has 
aeated a situation where digital scmices 
and devices do not inter-operate, and this 
lack of interoperabili is a barrier to future 
development ofthe digital musk business. 

This situation springs from decisions made 
by the t&olcgy companies behind ?e 
rrajor services. Apple, Microsoft, Sony B 
Real Networks have developed their offerings 
*sing preferred or proprietary rechnologies. 

With ownxship of digital players now 
reaching a critical mass, making digital rnusic 
playerj mmpatible wth the various online 
music services is a top priority. Record 
companies are playing h i r  part. a a d y  
licensing music to meet m s u m '  needs 
for flexibility and portability. The music indusry 
i-as licensed o w  two million songs to 
ws 300 online partners. Tnis has helped 
Encourage strong compeVion between 
~tajlers and improve choice. 

However, consumer choice remains kstr2ied 
by tk limits imposed on them. For example, 
Apple's Tunes (m h ich purci-ased songs a~ 
waded in the M C  format) is only currently 
compatible wth the iPod. Most otCler Isgal 
online rnusic se~ces offer songs in the WMA 
(bVndokvs Media Audio) format. making 
them compatble with a vide range of 
portable players but not including the 
iPod - the current markst leader. There are 
other exceptions, such as Sony Connect. 
which cifvs songs in Sony's A m C 3  
format - wmpatible oniy with Sony players. 

Achieving nteroperability is a high priority 
for the rmrd~ng ~ndustry. Market research 
eLidence confir& !he importance to 
consumers oi the ability to move songs 
between their various listening dedices. 
T h m  devices i l l  soon eaend far oeyond 
portable dig& music play=. They will 
include mobile phones. stdlite and cable set 
top b x x ,  car radios, and games consoles. 

Technology mmpanies hold the key to 
remcvirg this obstacle to future market 
growth. need to make proprietvy 
DRM s y s t m  interwrable wth %h other. 
In the snort term, ailovnng online seriices to 
use all :ne availaie systems would bean 
easy first step. MeulMile n w  fomrrs iike 
CORAL- a forum of mntert and technology 
organisa:ions created in 2005' and of which 
IFPI is a member - :s working at a txhnical 
level to address this h e .  

Susanne Peter, Director Marketing 
8 Sales, Muscloac' 



WHAT DIGITAL MUSIC 
OFFERS THE CONSUMER 

ONLINE DOWNLOADS 
- - 
Quickly browse vast m s ~ c  catalogues 
(two mill~on songs) 

-- - - 
Easlly find speck song  

.- . - - 
Dscover new muuc: find albums of a slmllar 
genre, download recommended playl~sts, 
have access tc exclusrve content 

Enjoy added features: m r k ,  charts, 
artst-related ~nformal~oi 

- 
Create own pw~sts,  muslc llbrvles and 
comp1!amnS -- - - 
Flexbb payment. credit cards. gri! 
muCheTS. pre-pay. Payfd 

Ablliity to buy and own songs cn ar. 
individual basis 
-- . 
30 seconds sampling 

ONLINE SUBSCRIPTION 
- 

Quickly browse vast ,music catalogues 
(two milion wngs) 

Easily find spec6c songs 
- - 

Discover new musc: find albums of a similar 
genre, download recommended playlists. 
have accessro sxclusive contsnt 

Enjoy add& feaxrs: amok,  charts. 
Yris-rdaixi information 

G-eate own piayiists, music libwks and 
compila:!ons 

-. - - 
Peuble paymert' cred~t cavds, g~ft 
vouchers, prs-pay, PayPal 

- 
'A1 you ca? eat' model: access an entire 
catalogue for a -non;hiy fee 

- 
Access music as long as subscr:pncn 
IS val~d 

- -- - 
To Go': trmsier as many songs as 
desired onto a portable player as long 
subscnpt~on is valid 

MOBILE MUSIC 
. - - - -- - - .- . 

Purchase music on-the-go h any locaiion 
. . . . - . . 

Purchase on impulse 
- .  

Added fctatum: song recognirion services, 
wallpaper; and dedications. master nngtones. 
rimack k n s ,  exdusks 
. - - - . . 

st rear^! music videos 
.. . -. 

One device for music playing and pwchasing - 
Payment \na ncbile Si!l 
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TIME 
F R O M  T H E  b I A A A Z I N E  

Monday, Nov. 17,2003 

The 99$ Solution 
Steve Jobs' new Music Store showed foot-dragging record 
labels and freeloading music pirates that there is a third way 
By CHRIS TAYLOR 

When Steve Jobs holds forth in public, it's usually to a mob of fawning 
Apple-ites--the true believers who still develop software and accessories for 
Apple products. Not so last month at the Moscone Center in San Francisco. 
This crowd was more mack daddy than Macwokld. Bono, Mick Jagger and 

- Dr. Dre made video appearances. Grateful Dead drummer Mickey Hart was 
in the audience. Sarah McLachlan sang her latest hits live.' What was 
pulling these musical supernovas into Jobs' magnetic field? A software 
product that just might save their free-falling industry: the iTunes Music 
Store. 

It's a disarmingly simple concept: sell songs in digital format for less than a 
buck and let buyers play them whenever and wherever they like-as long as 
it's on an Apple iPod. Jobs had proved the idea back in April when he 
launched the Music Store for Mac users, who represent only 3% of the 
computer world but promptly gobbled up a million tracks in the first week 
of business. By October he was ready to set the Music Store aloft in the " ' . 
97% of the world that uses Windows PCs, and the prospect of converting 
millions of music pirates into credit-card wielding music buyers was 
enough to make even the most jaded rock stars take notice. How did Jobs 
do this trick? In a word: simplicity-the transparent ease of use that is the 
hallmark of Apple's entire prbduct line, including the Music Store. "I'm a 
complete computer dummy," McLachlan told TIME after the event. "If I , 

can use this, anyone an." 

And, it seems, just about anyone is. Three days after the Moscone event, 
PC owners had downloaded a million copies of the software and paid for a 
million songs (adding to the 14 million music downloads already made by 
Mac users). In a year when record labels hit a sour note by suing students, 
grandparents and 12-year-old file sharers, Jobs had effectively brokered a 
peace agreement: he had shown the music industry how to win friends and 
turn a profit on the very Internet that was being used to steal their songs. 

Other inventions this year may have more altruistic intentioris (Iike Dean 
Kamen's water purifier) or be more visible on street comers (like those 
ubiquitous camera cell phones). But for finally finding a middle ground 
between the foot-dragging record labels and the free-for-all digital pirates 
and for creating a bandwagon onto which its competitors immediately 
jumped, Apple's iTunes Music Store is TIME'S Coolest Invention of 2003. 
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Long before the Music Store came on the scene, frantic record-industry 
executives had been searching for some way to combat their nemesis: 
Napster, the original file-sharing service, but to no avail. Their first online 
ventures, MusicNet and Pressplay, were disasters, largely because the 
labels didn't trust their users--or one another. High subscription fees and 
poor selections turned-i3l3Eld-be customers; most skulked off to the 
underground services, such as Kazaa and Limewire, which had sprung up 
after Naps ter's demise. 

Enter Jobs. Back in April, Apple's CEO revealed that he had spent the 
previous year negotiating an unprecedented deal with all five major labels 
and thousands of independents. His iTunes software, which had previously 
been nothing more than a place to store and play digital music on a Mac, 
would become a gateway to the Music Store, where you could easily find 
and save music to, your hard drive, CD or iPod music player-no 

i subscription necessary, just 99$ per song, or $9.99 for an album. 
Competitors tried to match that price but couldn't come up with a service as 
free of restrictions. They said Jobs had been given a sweet deal by the 
labels because Apple, with its minuscule share of the computer market, was 
never going to be a real distribution threat. "The Mac world is a walled 
garden," said BuyMusic.com vice president Liz Brooks. "The PC 
envimnment is like the Wild West" 

Then came iTunes for Windows, and suddenly there was a new sheriff in 
town. Not content with creating a music store for PC users that was a 
perfect clone of its Mac counterpart, including all of the 400,000 songs 
Apple now has the rights to resell, Jobs added a couple of cool new 
features. The best is a monthly allowance you can set up for your kids to 
govern their online purchases--a godsend for any parent trying to curb an 
offspring's downloading habit. 

Jobs has another reason not to be concemed about the competition. "The 
dirty little secret of all this is there's no way to make money on these 
stores," he says. For every 99$ Apple gets from your credit card, 65C goes 
straight to the music label. Another quarter or so gets eaten up by 
distribution costs. At most, Jobs is left with a dime per track, so even $500 
million in annual sides wouId add up to a paltry $50 million profit. Why 
even bother? "Because we're selling iPods," Jobs says, grinning. 

That may make iTunes the most benign-looking Trojan horse in software 
history. The Windows crowd can get iTunes free, and it offers almost all 
the same functionality as the paid versions of MusicMatch and Real One, 
two PC-based rivals. But iTunes is the only music application that will 
work with the enormously popular iPod, and it has features--like its 
powerful search function--that are unrivaled. "Once people are locked into 
using iTunes, the game's over," says Charles Wolf, an analyst at the New 
Yo& City--based Needham & Co. investment bank. "They could sell an 
extra 2 million gods because of this." And the margins on these devices 
make the Music Store's arithmetic look like child's play. Each $499 iPod 
returns as much as $175 in profit, Wolf says. 

Such calculation may also.explain why iTunes doesn't support Windows 
Media Audio files--a Microsoft format that Bill Gates had hoped would 
become the music-industry standard. If iTunes becomes the player of 



TIME.com Print Page: TIME Magazine - The 99g! Solution 

. choice for PC users, it would be a blow for Microsoft's grander audio 
. ambitions--and may well unearth the hatchet that Jobs and Gates buried 

back in 1997. 

For now, Jobs faces some smaller hurdles, like filling in a few signif~cant 
gaps in the iTunes Music Store selection (the Beatles are the most glaring 
omission). Even so, Jobs continues to score points with consumers for 

. making available songs so easy to find and so easy to download. The music 
industry, of course, is a n m g  but simple. That's probably why Jobs, an 
inveterate challenge seeker, likes it. But can it grow his business? Stay 
tuned 

. Copyright 0 2006 Tlme Inc. All rlghts reserved. 
, ReproductJon In whole or in part lthout perrnisslon Is prohiblted. 
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Apple Computer lne - Financial Summary 

Fsml vear Ended SeDtember 30. 
($ in millions) 
Total net sales 
% growth 
Operating income (loss) 
% growth 
% margin 
Net income 

% growth 
% margin 

- - - -. - -. - . - - - - - . - . . . - -. --. 
MO2 2003 2004 2005 2006 CAGR 

$ 5.742 $ 5,207 5 8,279 f 13.931 $ 19,315 394% 

Source: Apple Computer Inc., EM1 MP finance. 



APPLE COMPUTER I N C  filed this 10-K405 on Dec. 21.2001 
Entire document 1 Entire sub document 

Page 2 <<Previous Paae 1 Nexl PaQe>> 

Principal Hardware Products 
The Company offers a range of personal computing products including desktop and 
notebook personal computers, related devices and peripherals, networking and 
connectivity products, and various third-party hardware products. All of the 
Company's Macintosh products utilize PowerPC@ RISC-based microprocessors. 
Further information regarding the Company's products may be found in  Part 11, Item 
7 of this Form 10-K under the heading "Factors That May Affect Future Results and 
Financial Condition," which information is hereby incorporated by reference. 

Power MacTM 
The Power Mac line of desktop personal computers is targeted at business and 
professional users and is designed to meet the speed, expansion and networking 
needs of the most demanding Macintosh user. With the addition of Apple server and 
networking software, Power Mac systems can be used as workgroup servers. Apple's 
SuperDriveTM, a combination CD-RW/DVD-R drive that can burn DVDs which can be 
played in consumer DVD players, is standard equipment on high-end Power Mac 
models. I n  July 2001, the Company announced it had suspended indefinitely 
production and sale of the G4 Cube, a Power Mac system introduced in 2000 that 
was designed for users seeking more power coupled with a small size. 

Po werBook@ 
The PowerBook family of portable computers is specifically designed to meet the 
mobile computing needs of professionals and advanced consumer users. The 
Company's current PowerBook line, the Titanium PowerBook G4, was introduced in 
January 2001. The Titanium PowerBook is a full-featured notebook computer that 
incorporates PowerPC G4 processors, TFT wide-screen active-matrix displays, and 
advanced networking and graphics capabilities. The Titanium PowerBook G4 is one 
inch thick, weighs 5.3 pounds and is encased in a pure-grade titanium body. 

iMac@ 
The iMac line of desktop computers is targeted at education and consumer markets. 
Current iMac computers feature innovative industrial design, easy Internet access, 
built-in support for Airport@ wireless networking, fan-less operation, and PowerPC 
G3 processors, making them suitable for a wide range of education and consumer 
applications. Three of the four current iMac standard configurations come standard 
with slot-loading CD-RW drives. 

iBook@ 
Designed specifically for the portable computing needs of education and consumer 
users, the current iBook design was introduced in May of 2001. Current iBook models 
weigh less than 5 pounds, feature 12.1 inch TFT active-matrix displays, offer a 
choice of optical drive configurations, have long battery life, and utilize PowerPC G3 
processors. 

iPodT" 
Introduced in October 2001, the iPod portable digital music player holds up to 1,000 



CD-quality songs in a 6.5 ounce design. The iPod features an intuitive user interface 
on a 2-inch liquid crystal display, automatic synchronization with a music collection 
on a Macintosh via Apple's iTunesTM 2 digital music software, a high-speed Firewire@ 
connection for power and data transfer and a 10 hour battery life. By enhancing the 
overall functionality and integration of the digital music player and by expanding the 
value of the digital music stored on a computer, the iPod represents an important 
and natural extension of Apple's digital hub strategy. 

Peripheral Products 
The Company sells certain associated Apple-branded computer hardware peripherals, 
including a range of high quality flat panel TFT active-matrix digital color displays 
and Airport wireless networking base stations and add-in cards. The Company also 
sells a variety of third-party Macintosh-compatible hardware 
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Microsoft Strikes ~ ~ a l  for Music 
By JEFF LEEDS 

In a rare move, Microsoft said yesterday that it had agreed to pay a percentage of the sales of its 
new portable media player to the Universal Music Group. 

Universal Music, a unit of Vivendi, will receive a royalty on the Zune player in exchange for 
licensing its recordings for Microsoft's new digital music s e ~ c e ,  the companies said. 

Universal, which releases recordings -from acts like and Jay-Z, said it would pay half of what it 
receives on the device to its artists. The company is expected to receive more than $I for each 
$250 device, according to executives who were briefed on the pact. 

The deal represents a big departure from the standard set by ~ ~ ~ 1 ;  Computer, which pays record 
companies for songs sold through its iTunes s e ~ c e  but does not give them a cut of the sales of its 
hugely successful iPod. 

Under the deal, Universal, the world's largest music corporation, will receive a percentage of both 
download revenue and digital player sales when the Zune and its related service are introduced 
next week. 

The pact comes after weeks of tense talks and averts a standoff that might have crippled 
Microsoft's attempt to compete against the iPod. 

The accord also could represent a sea change in the dynamics between technology developers and 
the media. companies that provide the content that plays on their devices. It illustrates how music 
companies are scrambling to attach themselves to fast-developing online businesses. The move 
also reflects Universal's recognition that, for all the runaway success of gadgets like the iPod; 
consumers are still not buying enough digital music to make up for declining sales of music on 
compact disk. Universal said it was only fair to receive payment on devices that may be 
repositories for stolen music. 

A recent study estimated that Apple has sold an average of 20 songs per iPod - a -fraction of its 
capacity. The rest of consumers' music files - 95 percent or more - come from ripped CDs, 
possibly including discs from their own collections, and illegal file-trading networks, the study 
said. 

f i le : / /c : \D~~~ments  and Se.ft;11~~\~nfln7h?n\T n m 1  . C ~ t t i n r r c \ T ~ r n n n r ~ r w  Trrtnrnnt E ; I P ~ \ A T  VI /;2\nr1.....~:,. L+- t 1 11 clqnnc 
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. As a result, music companies have long coveted the revenue being generated through devices 'like 
the iPod. But so far, they have had little recourse. 

In 1999, a federal appeals court ruled that one of the earliest digital music players, the Diamond 
Rio, was not covered by a federal law that required makers of 'certain audio recording devices to 
use anticopying technology and pay a royalty to the record labels. 

In announcing the deal with Universal, Microsoft said it would now offer similar royalty deals to 
the rest of the industry. In discussing the rationale for the royalty, Chris Stephenson, general 
manager for global marketing in Microsoft's entertainment unit, said the company "needed 
people to rally behind" the new device and service. 

"It's a higher-level business relationship," he said. 

In addition, the deal may provide leverage for Universal to insist on a cut of future iPod sales 
when its existing contract with Apple expires next year. 

"It's a major change for the industry," said David Geffen, the entertainment mogul who more 
than a decade ago sold the record label that bears his name to Universal. "Each of these devices is 
used to store unpaid-for material. This way, on top of the material people do pay for, the record 
companies are getting paid on the devices storing the copied music." 

He added: "It certainly changes the paradigm." 

Under federal legislation passed in the early iggos, the recording industry receives a royalty on 
sales of certain audio devices like digital-audio tape machines. But the devices covered by the law 
do not generate much: the nonprofit organization that oversees those royalties distributed just 
$3.5 million to labels and artists last year, according to its Web site. 

But Universal Music's chairman, Doug Morris, has been increasingly vocal about securing 
compensation for the company's music. 

Two months ago, Mr. Morris took a public swipe at user-driven Web sites like 'MySpace and 
YouTube, telling a Merrill Lpch investor conference that "these new businesses are copyright 
infringers and owe us tens of millions of dollars." (Universal later struck a licensing deal with 
YouTube.) 

"I'm hopeful that technology companies and creative companies will understand how each other's 
futures are intertwined," Mr. Morris said last night. "It can only work if one doesn't try and take 
advantage of the other, and so far we've come out on the short end." 

Given the industry's sluggish sales, Mr. Morris has had plenty of reason to try new business 
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models. CD sales continue to decline, and digital music has not offset the drop. In addition, the 
pace of growth in digital sales has been slowing by some measures. 

Microsoft ultimately had plenty of incentive to make a deal with Universal. Microsoft is laying a 
: huge wager on the Zune. If it had not struck a deal, it would have been left in the position of 

trying to mount a credible challenge to the iPod without Universal, which accounts for a third of 
new albums sold in the United States. Microsoft also stands to benefit by cultivating a' fan- 
.friendly image with the notion that artists - not just corporations - will share in the Zune's 
sales. 

: Steve Gordon, an entertainment lawyer, said that Universal was saying, in effect: "Look, we know 
new technologies are here to stay. We h o w  CDs are like typewriters, and are being replaced. " 

When the companies initially licensed Apple's fledgling i ~ k e s  service, "they didn't figure he'd 
make tens of billions of dollars from the iPod," said Mr. Gordon, author of the book "The Future 
of the Music ~uskess." 

"This time they're saying, Well, we want a piece.' " 

Couvrlaht 2006 The New York Times Company 
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' ( Brewing 
Keg Plagers Jockeping 
For Expected $$$ goom 

The US. ringtone pie is still baking, 
and already battle l i n a  are being 
d m n  wer how to divide i t  

Among the parties reaching out for 
their share are wireless carriers, con- 
tent aggregators, billing agents and 
repertoire ownen, including labels, 
attists, publishers andsongwritm 

'Everybody's position is that they 
have incremental costs or investments 
that they have to cover with the rw- 
enue," says Carolyn Schlwder, presi- 
dent of Faith West, the San Francisco- 
based aggregator that operates the 
Modtones service. 

It is clear that the ringtone business 
is just getting going in the United 
States. Only 5% of U.S. cell phone 
users hw downloaded a n'ngtone- 
whether it's a plinky 99 cent mono-. 
phonic jingle or a $2.50-83 master dip. 

This compares with about 70% for 
Japanese cell phone us+ 

As Americans upgrade to next- 
generation phones with greater con- 
tent-serving ~paclty, analysts predict 
the ringtones businw will soar. 

Worldwide&gtonedes of all kinds 
totaled $35 billion in 2003, according 

(Continued on page 61) 



- Ringtones 
~onffnued from page 1 

to The Economist In the United States, 
it's about a $200 million industry, 
according to Fabrice Crinda, CEO of 
content aggregator Zingy. 

But Boston-based market research 
firm the Yankee Group predicts that 
U.S. business will grow to $1 billion 
by 2008. 

Last July, master ringtones demon- 
strated their sales potentlal when 

, Sprint PCS users flocked to the down- 
ldadable Beyonce clips "Baby Boy" and 
"Crazv in Love"for $250 au0p.B~ Jan- 
uary, ihe clips had sold 500,000 bi t s .  

, generating $125 million in revenue, 
' according to New York-based market 

research finq Consect. 
Slicingup.;hi new chunk of revenue 

was a i e r w h  it involved only mono- 
. phonicand &phonic tones that were 9 . generally sb;k reproducb'onr of mem- 

orable songs. On the repertoire side, 
these required only the payment of 
mechanical and performance royalties 
to ~ublishin~riahts holders. 

'However,-th'more expensive mas- 
ter' rinetones-which are 3bsecond 
sampl&of original works-also require 
licensing from the ownen of the mas- 
ter recordings. 

NO STANDARDYR 
No consistent model has yet 

emerged foidividing the proceeds of a 
master ringtone sale. and as technol- 
ogy changes, the deals are changing. 
But various deals have followed stan- 

, dards established by polyphonic ring- 
tones andsuch online music storcl as 
Apple's i'hnes. 

To begin with, the majorwireless car- 
riers--Sprint, Verizon, Cingular. T- 
Mobile and AT&T&dle billing and 
wlledion They keep 10% to 40% ofthe 

. gross ,revenue Some industry sources - 
peg the number at about 20%. 

The h e r ' s  share partially depenb - onwhether it hosts andserves the ring- 

tones and whether it does its own 
billing verification (matching cell 
phones to existing accounts). General- 
ly, a third party, such as Qualwmm or 
QPay handles theverification process. 
These agents get 10% to 16% of retail 
for their efforts. 
Next are the aggregators, who bridge 

the gap between wireless carriers and 
the repertoire ownen. The '%ig three" 
players in the U.S. market are Zingy, 
Faith We$ and Mwiso. 

For polyphonic ringtona, aggre- 
gators earn 35%to 65% of retail. 
From this, they typically pay the p u b  
lishing share. 

When dealing in master ringtones, 
however, the aggregators can get 
squeezed, typically down to 15% to 

The ~ o b i l e  Music Pie: 
Two Scenarios 

WLYPHONICRHGTOHES 

bnlu 
Jlh 

Note:These charts represent hypothetical 
scenatios based on industry pradices. 

'Induds mrdtanlcal andpefforrnance myaltla 
" Indudu pmceed, to bt pald lo arllm 

20%.'but sometimes the cut can drop 
' 

all the m y  dm to zero. i 
That's bemuse major labels, which { 

see master ringtones as an important 
new revenue source. are askine for j 
about 50% of retail in'most casesrl'he 
label share includes the artist's cut  and i I 
in some cases, the publishing share, 
industry sources say. 

Although the aggregators get a 
smaller share of the revenue when 
it comes to master ringtones, they 
recognize that the overall pot is get- 
ting blgger. 

''The margins will go down, but the 
price points are increasing, so the dol- 
lar profit usually remains the same:' 
Zingfi C ~ d a  says. 

That's If the aggregator stays in the 
deal at all. Insome cases, major labels 
are able to directly license their 
repertoire to a carrier, bypassing the 
aggregator. 

Sony Music in particular has inter- 
nalized much of the mobile dwelop- 
ment and distribution process through 
its Run Tones solution. Sony has direct I I 
deals with some of the carrkrs but also 
licenses content to the aggregators. 

THE PUBUSHING PIECE 11 

Gettincr Their Cut 
v 

How Will Acts Fare With Ringtone Revenue? 
SAN FRANCISCO-Uihile master But Cooper says the standard 
ringtones hold the promise of a rev- remains unresolved and could end 
enue windfall for labels, it remains up in court 
unresolved what share will go to 'The roylty statements are just 
recording artists. coming out. Unless it's an approml 

A key question is whether a mas- issue in the artlst contract, it's going 
terringtone Is deemed to bea license to be an accounting issue," Cooper 
or a sale. concludes. 

"Everybody's trying to  protect 'When the fint [masterringtones] 
their source of income and get as came out, clearly this was viewed as 
much as possible," says attorney Jay licensed,"says entertSnment lawyer 
Cooper of Manatt, Phelps and Milt Olin of Altschul& Oiin LLP in 
Phillips in Los Angeles. Los Angeles. "But now there's a move 

If ringtones are deemed to be toward ihnes' model to treat these 
licenses,artistsareentitled toaneven as sales, which is a better royalty 
split with the label. Thus, if a label treatment for labels." 
receives40% ofa43 ringtonesale, the More important to Jay Rosenthal, 
artist and label each keep60 cents. counsel to the Recording Artists' 

When ringtones are vlewed as a Coalition, is determining whether 
sale, labels credit artists with a royal- digital royalties are paid directly to 
ty twed on their contractual rate. If, artists or credited against their 
for example, an artist has a 15% roy- recoupableaccounts.That too a be 
alty rate, he orshe is creditedwith 6% subject to negotiation. 
ofgross retail, or 18 cents on a $3 sale. "You can't keep running back to 

Whatever $pi of ringtone is In- 11 Mstherealitjinmostcases,sincz the label every time a n e c  format 
wlved, the use and sale of the music fewartists have the levelage togaln the pops ua" Rosenthal savs. I 
triggers mechanical and performing- more favorable licensing terms. 
tights fees. 

The [hrorrfonn&ri&~k o ~ o h -  
have different n k j o r  ringtone use  lishen have made direct deals for ring- 
BMl collects 25% of gross ASCAP col- tones and are wllectina a minimum of 

' l e~ t s  21. SESAC fees depending 10 cents or 10% of Goss per track, 
on the number of ringtones soltl whichever is higher. This exceeds the 

W e  feel that every application we're statutory mechanical rate of 85 cents. 

ment of this new medium. . 
Ing parties shouldn't be to; 
Simon says."Peo~le am to.) 2. 
about th&endini~ativrsi it 
cooperation to grow this new k. 

licensing is a performance, and our Whenadirect deal Is not inplax  the channel to everybody's benefit:' 
customers have signed oh and are pay- Hany FoxABenw handlesthe mechan- Faith West's Schloeder thinks i l l c  
ing as such," sayskichard ~onlon, * 
of marketing and business develop- 
ment with BMI. 

'We're licensing the performance 
rights both in download and Web site 
previews, as we11 as the performance 
tights in thestrearningproduct," COP 
Ion says. 'We did do a broad grant to 
keep it easy and remove a layer of 
complexities." 

On the mechanical side, some p u b  

ical iicensing. HFA collects 10 to 12 
cents per download plus an initial "fix- 
ation" fee of up to $50 to include the 
composition in a ringtone service. 

Some in the wireless business are 
critical of the rates bedg established for 
music use. Ralph Simon, chairman of 
the MobileEntertiinment Forum, says 
the muslc Industry is asking for too 
much, too soon 

'In the early stages of the develop- 

master ringtone model will gravitate 
toward a40I40r20 split for the camen, 
repertoire owners and aggregators. 
respectively. 

Grindasays the %ig three" aggrega- 
ton will weather the master ringtone 
storm because they have developed 
such other classes ofmobile content ar 
wallpaper, voice ringers and voicemail 
g tings. Revenue models for these 
n L s  w are still developing, 
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SHORT-FORM SYNCHRONIZATION LICENSE 
BMG MUSIC PUBLlSHlNG NA, INC. 
245, FIFTH AVENUE, 8TH FLOOR 

NEW YORK, NY 1001 6 

Date: October 17,2006 
Effective as of as of commercial release of the Production - TIBID 

Electronic Arts Inc; 
209 Redwood Shores Parkway . . 
Redwood City, California USA 94065-1 175 

Ladies and Gentlemen: 

The following will set forth the terms and conditions upon which we have agreed to license the 
following composition (the "Compositionn) in connection with the following produdion (the 
"Production"): 

1. COMPOSITION: SEE ATTACHED SCHEDULE "A" 

Writers: SEE ATTACHED SCHEDULE "A" 

Ownership . 
andlor Control: SEE ATTACHED SCHEDULE "A" 

2. PRODUCTION: THE SlMS 2 - PETS (VIDEOGAME1 

3. GRANT OF RIGHTS: 

In consideration of the fee specified below, we hereby grant to you the following non-exclusive, 
limited rights: 

a. The limited right to 'cause or authorize the fixation of the Composition as part of the 
entire Production on 'Disks" (i.e. magnetic diskettes and optical disks, to be played 
on all platforms and formats now known and hereinafter deviskd, which are in a 
read-only format where the viewer may randomly access the images of the 
Production but the Composition is on a separate audio track in which the order, 
outcome and contents of the Composition itself [i.e. the music andfor lyrics1 cannot 
be isolated. altered or manipulated in any manner by the viewer) and to sell and 
distribute such Disks to the public for use in conjunction with a playback system or 
mechanism in accordance with the terms, conditions and limitations contained in lhis 
license agreement. 

b. The limited right to exhibit the Production, in-context on!y and for demonstration 
purposes only: (i) at industry trade shows. (ii) at relail store kiosks, street team give- 
aways, cover mounts and (iii) on your proprietary Web site only, provided that (A) 
the Composition cannot be downloaded, altered or manipulated, or accessed 
independent of the Production; (B) you have secured a public performance license 
from ASCAP; and (C) no more than sixty thirty seconds (0:60) of the Composition is 
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made available. The foregoing rights shall include the right to transmil the 
Composition as part of the rotation for jukebox use, provided that the Composition 
cannot be digitally copied. duplicated or distributed in any manner or medium in 
whole or in part. directly or indirectly. and such use does not permit the viewer to 
access the Cornposltion In a non-linear (i.e., non-sequential) manner; and, further 
provided, such use does not allow the addition of variable content in the reproduction 
concerned. For the avoidance of doubt, exhibition. broadcast andlor transmission of 
the Composition on television and radio stations and systems is not included within 
the grant of rights hereunder and is expressly reserved by us. 

c. The limited right to cause or authorize h e  fixation of the Composition as used in the 
. Production to be included in electronic press kits to be distributed solely for 

promotional purposes and not for a fee. 

d. The limited right to include the Composition in cross-sell trailers In other Electronic 
M s  products and promotional broadcast features (e.g., "making of' features aired on 
M N  or Entertainment Tonight), and all ad and promos exduding broadcasls on 
Radio. All Television Media and In Theatres. 

4. USAGE OF THE COMPOSITION IN THE PRODUCTION: 

- Type: Background Vocal menu and in-game 

- Maximum duration Up to the Full Use with more than one rotation 

5. TERRITORY: The World 

6. TERM: 

7. FEE: 

Life of copyright of the Compositions and any 
extensions and renewals 

SEE ATTACHED SCHEDULE "A" 

8. OPTIONS: None 

9. CREDIT: 

We shall tie accorded a credit in the Production or on the accompanying label copy. Such credit 
shall be in the same location, and of the same size and prominence as the credit afforded to 
other compositions embodied in the Production, substanlially in the following form. for our share: I 

SEE ATTACHED SCHEDULE "A" I 
10. COPY: I 

You agree to furnish us with three (3) copies of the Production for each format, In the packaging 
and form as soldldistribuled I 

1 1. MOST FAVORED NATIONS: 

Our consent to the foregoing is given with the proviso that no co-publisher and no master 
recording owner of the Composition used in the Production shall receive a proportionately more 
favorable License Fee. Id the event that you pay our co-publisher andlor master recording owner 
of the Composition used in the Production a higher pro-rata fee than the License Fee paid to us 
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- hereunder, you shall pay to us the difference between such higher pro-rala fee and that Ucense 
Fee paid to us. 

12. WARRANTY AND INDEMNIFICATION: 

We hereby warrant only that we have the right to license the Composition for the purposes set 
forth herein and this license is given and accepted without any other warranty or recourse. I f  this 
warranty should be breached. in whole or in part, pursuant to a final adverse judgment in a court 
of competent jurisdiction, our liability with respect thereto shall be Llmlted to the Fee, if any, 
heretofore pald by you to us for thls license. You hereby warrant and represent that the 
Production will not violate or infringe upon any common law or statutory rights of any party 
including, without limitation, contractual rights. copyrights and tights of privacy. You agree to 
indemnify, defend, and hold us harmless from any claim, Including our attorneys fees, resulting 
from a breach of this warranty. 

13. LAW AND JURISDICTION: 

This license agreement has been entered into in the State of New York, and the validity, 
interpretation and legal effect of this license agreement shall be governed by the laws of the State 
of New York applicable to contracts entered into and performed entirely within the State of New 
York. The New York state and federal courts will have exclusive jurisdiction of any controversies 
regarding this license agreement; and any action or other proceeding which involves such a 
controversy will be brought in the courts located within the State and County of New York and not 
elsewhere. This license agreement shall not be changed or modified, or any covenant, 
representation, warranty or provision hereof waived. except by an agreement in writing signed by 
the party to be charged. 

I 14. RESTRICTIONS: 

You are not authorized to (i) alter the fundamental character of the music or the lyrics of the 
Composition, (ii) use the title or subtitle of the Composition as the title of the Production, (iii) use 
the story of the Composition, (iv) print lyrics from the Compositlon, (v) translate or adapt the lyrics 
of the Compositlon, (vl) make andlor dlstribute phonorecords of the Composition, (vii) use the 
Composition in any device containing nudity or sexually explicitlvulgar language, or (viii) make 
any use of the Composition other than as expressly set forth above. 

15. ALTERATION: 

Excluding your rights to shorten the playing time of the Composition or to edit for profanity in 
the soundtrack of the Production (which will not change or diminish any of your other 
obligations under .this agreement), or to defete the Composition from the soundtrack of the 
Production, you will not alter or permit others to alter !he soundtrack of the Production so that 
the placement therein of the Composition is changed in any manner whatsoever from that 
described in paragraph 4, after Ule initial release of the Production whether by sale or 
howsoever. 

16. RESERVATfON OF RIGHTS: 

We reserve all rights not expressly granted to you in this license agreement Including, but not 
limited to, the right to broadcast, transmit andlor download the Compositlon through electronic, 
telephonic, optical or other means, except as set forth In paragraph 3(b) hereinabove. All rights 
granted hereunder are granted on a nan-exclusive basis. 

17. ASSIGNMENT: 
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i The rights granted to you pursuant to this license agreement shall only be assignable by you far 
the sole purpose of the exploitation of the Production, provided that you guarantee that the third 
party assignee will adhere lo the limitations and restrictions set forth in this Iicense agreement, 
and provided further that any disposition of any copies of the Production shall at all times be 
subject to the terms and conditions hereof. This license agreement itself shali not be assignable 
by you except to a parent, subsidiary, affiliated or controlling corporation or to any party owning. 

' or acquiring, a substantial portion of your stock or assets or to an entity merged into or 
consolidated with you. We may assign this license agreement to any third party. Any 
assignment made in violation of the restrictions contained in this license agreement shall be null 
and void ab inilio. 

Notwithstanding anything to the contrary contained In this license agreement, you shall 
acquire no rights hereunder until actual recelpt by us of the applicable license fee set forth 
hereln and until this agreement fs fully executed by us. 

Very truly yours, 

BMG Music Publishing NA, Inc. 

By: 
Anne K Pohl 
Director Film & N Music Licensing 
Federal Tax 1.D. #95-3104625 

READ AND AGREED: - 

f 
Patrick J. O'Brien 

Print: \ I  J 

For ~n- 
Electronic Arts Inc. 
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Rinqtone 8 Rinqback Publishinq Clearance 

This agreement ('Agreement") is made as of the date of final execution below ('Effective Date"), by and 
between The Orchard Enterprises, Inc. ("The Orchard"). 100 Park Avenue. 1 7 ~  Floor, New York, New 
York 10017;and BMG Music Publishing NA, Inc. 8 Zomba Enterprises, Inc. ("Publisher"). 245 5m Ave.. 
New York, New York 10016. 

WHEREAS, Publisher controls the music publishing rights in and to certain Compositions (as 
defined below); 

WHEREAS, The Orchard owns or controls the distribution rights to certain master recordings 
('Masters'); and 

WHEREAS, The Orchard desires to obtain and Publisher desires to grant a license to arrange 
and record each Composition to create Ringtones and Ringbacks (as defined below) from the Masters. to 
be distributed by means of electronic transmission pursuant to the rights granted in Section 4 below; 

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein. 
the parties hereto agree as follows: 

1. Definitions. 

(a) 'Composition" is a musical composition which is owned and/or controlled by Publisher, 
and which is made available to Licensee hereunder subject to the terms and conditions set forth in this 
Agreement and to any restrictions thereon imposed by Publisher or the composers thereof for use in the 
creation of Ringtones and Ringbacks. With respect to any composition owned or controlled by Publisher 
only in part, The Orchard shall be obligated to make appropriate payments to any third parties that own or 
control portions of the Composition not owned or controlled by Publisher. Alist of all Compositions is 
attached hereto as Schedule B, and may be supplemented from time to time upon written approval of 
Publisher. 

(b) "Ringback" means the use of an actual sound recording to replace the ringing sound a 
cell phone caller hears with an audio recording (instead of "ring, ring"). 

(c) 'Ringtone" is a digital file containing an excerpt, not to exceed forty-five (45) seconds, of 
a Composition embodied in an actual sound recording of the Composition, capable of digital transmission 
to a mobile telephone handset to replace the ringing sound a cell phone caller hears with an audio 
recording (instead of "ring, ring"). 

2. Territory. The Territory shall be the United States and its territories and possessions. 

3. Term. The Term shall commence on the Effective Date and continue for a period of two (2) 
years. Publisher shall have no obligation to renew or extend this Agreement following expiration of the 
Term, and may decline to do so in its discretion. 

4. Grant of Ribhts. Publisher grants to the Orchard the non-exclusive right during the Term and 
throughout the Territory: 

(a) to create Ringtones and Ringbacks of the Compositions in transmittable digital data 
formats: 

(b) to reproduce the Ringtones and Ringbacks onto The Orchard's computer server(s) solely 
for its internal business purposes and for ultimate distribution to consumer end-users; 

(c) to distribute, deliver and transmit, and to permit The Orchard's sublicensees (listed on 
Schedule A attached hereto, as such may be altered from time to time) lo deliver, distribute and transmit, 
the Recordings over the internet (or any successor global computer network) or over a regional wireless 
transmission network (e.g.. SMS or WAP) for transfer onto consumers' individual mobile telephone 
handsets solely for such consumers' personal use; 



(d) to promote and advertise The Orchard's and its sublicensee(s)' service(s) using 
segments of Ringtones and Ringbacks not to exceed forty-five (45) seconds. Such right shall extend to 
mobile and web-based promotion and advertising, and not to television and radio. 

(f) Except as otherwise provided herein. no right is granted to The Orchard hereunder to use 
the Compositions in connection with any advertisement, commercial or in any printed form, including but 
not limited to isolating or positioning a Ringtone or Ringback in a way that could be construed as 
advertising or promoting any product or service, including any promotion of The Orchard's products or 
services. Notwithstanding the foregoing, direct links to web sites selling recordings embodying the 
Compositions or direct links to web pages providing information on the songwriters and performing artists 
of the Compositions shall not be deemed a prohibited use hereunder. For the avoidance of doubt. no' 
rights are granted in any Masters and no rights are granted other than those expressly referred to herein. 

5. Advance & Royalty. 

(a) The Orchard shall pay to Publisher a non-returnable advance in the amount of US Ten 
Thousand ($10.000.00) Dollars payable promptly following The Orchard's receipt of this fully executed 
agreement. Such advance shall be deemed a pre-payment of the Royalties hereunder and shall be 
recoupable from all monies payable or becoming payable by The Orchard to or on behalf of Publisher 
hereunder. 

(b) In consideration for the rights granted herein, The Orchard shall pay to Publisher an 
amount equal to the greater of ten (10%) percent of the wholesale price received by The Orchard from its 
sublicensee(s) or Twelve and One Half (-125) Cents, for each Ringtone or Ringback sold by The 
Orchard's sublicensee(s) (the 'Royalty'). In the event The Orchard agrees to (or has agreed to) pay to 
another publisher of any musical composition compensation in excess of the Royalty for the uses 
described herein, then effective as of the date of such agreement. The Orchard shall immediately pay to 
Publisher an amount equal to such excess compensation, and this agreement shall be deemed amended 
effective as of the date of such agreement to indude such more favorable compensation provision. 

6. Accountinq. 

(a) The Orchard shall render to Publisher an accounting on a quarter annual basis, forty-five 
(45) days after quarter end, accompanied by payment of any amounts due. Any balance due under $50 
shall be rolled into the following quarter and paid only when the balance exceeds $50 (or with the last 
statement, if applicable). 

(b) Publisher shall have the right to audit The Orchard's books and records to verify the 
accuracy of such statements, once with respect to any statement, once in each year. at Publisher's 
expense, at the place where The Orchard maintains such records, during The Orchard's normal business 
hours and on at least thirty (30) days' prior notice. Any objection relating to any accounting statement. or 
any lawsuit arising therefrom, must be made (and any lawsuit commenced), no later than two (2) years 
after the date the statement is rendered and Publisher hereby waives any longerstatute of limitations that 
may be permitted by law. 

(c) The Orchard shall permit Publisher on-line access to portions of The Orchard's sales 
' 

reporting system to allow Publisher to monitor its sales and estimated royalty activity hereunder. 

7. Other Important Provisions. 

(a) All notices hereunder shall be given by certified mail, return receipt requested, or by  
messenger or courier, to the respective addresses below: 

To Publisher: To Orchard: with a copy to: 

BMG Music Publishing NA, Inc. & The Orchard Enterprises. Inc. Dimensional Associates LLC 
Zomba Enterprises, Inc 100 Park Avenue, 17" Floor 1091 Boston Post Rd. 
245 5'"ve. New York, NY 10017 Rye. NY 10580 
New York, NY 10016 Attn: Mr. Stanley Schneider, Ann: Mr. Joel Schoenfeld 
Atln: VP of LegallBusiness Affairs 



. (b) (i) Publisher warrants and represents that it has the right and authority to enter into 
this Agreement and to grant to The Orchard all rights specified; all of the Compositions as noted in 
Schedule A are owned or controlled by Publisher and shall not infringe on the copyrights or other rights of 
any person or entity; and that The Orchard shall have the right to exploit same in all manner hereunder 
free from adverse claim and without any obligation to make any payment of any nature to any person or 
entity (including co-publishers and Writers), other than the amounts due to Publisher described in Article 5 
above. 

(ii) The Orchard warrants and represents that: 

(A) it has the right and authority to enter into this Agreement and that the 
conduct of its distribution activities complies with all applicable laws; 

(B) it shall take all steps reasonably necessary to secure and maintain 
protection of the Compositions, by way of encryption or otherwise, under copyright and 
equivalent or similar laws throughout the territory; 

(C) upon receipt of written instructions from Publisher, the Orchard shall not, 
to the extent permitted by law, license any third party that, to the best of The Orchard's 
knowledge, is engaged in piracy, illegal activities or other unauthorized use of the 
Ringtones or the Compositions, or that hasotherwise been designated by the RIAA, IFPI 
or other such body as an illegal producer or distributor; and 

(D) The Orchard shall either own, control or have valid and enforceable . 
licenses with the applicable rightsholders with respect to all aspects of its ringtone 
services including, without limitation, any Masters. 

(iii) Each party shall defend and indemnify the other party (including its directors. 
members, officers, employees and other representatives) against any third party claims or expenses and 
losses resulting from breach, or a claim which if true would constitute a breach, of the respective 
warranty, or other breach of this Agreement. including reasonable outside attomeys' fees and litigation 
expenses. The indemnified party shall give the indemnifying party prompt notice of any claim. The 
indemnifying party shall defend the other party at the indemnifying party's expense with counsel approved 
by such other party (which approval shall not be unreasonably withheld). 

(c) The Orchard and/or its (sub)licensees shall be responsible for securing, and paying for. 
whatever performance licenses are required in connection with its Ringtone and/or Ringback services 
throughout the Territory. For the avoidance of doubt, it is acknowledged and agreed that the Royalty 
shall not be inclusive of public performance monies which may be payable in connection with ~ i n ~ t o n e s  
andlor Ringbacks, if any, and no public performance license is granted hereunder. 

(d) Publisher agrees that it shall. and it shall instruct in writing its attomeys, accountants and 
other professional advisors to, hold in confidence and not communicate. transmit, publish, disseminate or 
othenn'se disclose any of the terms and conditions of this Agreement or any informalion regarding The 
Orchard's business learned in the course of dealing or performance hereunder (collectively, 'Confidential 
Information"). Confidential Information shall not include information which (i) at or prior to the time of 
disclosure was known to or independently developed by Publisher, except to the extent unlawfully 
appropriated by Publisher; (ii) at or after the time of disclosure becomes generally available to the public 
through no wrongful or negligent act or omission on Publisher's part; (iii) Publisher receives from a third 
party free to make such disclosure without breach of any legal obligation; or (iv) is required to be 
disclosed pursuant to any statute, regulation, order, subpoena or document discovery request (as to 
which Publisher shall give The Orchard prompt notice). The fulfillment of Publisher's obligations under 
this subparagraph are integral to the success of Orchard's business dealings and The Orchard shall be 
entitled to injunctive relief to enforce the provisions hereof without limitation of its other rights. Neither 
party shall issue any press releases or other forms of publicity materials which make reference to the 
other party or this Agreement without prior consent of such other party. 

(e) Neither party shall be deemed in breach of this Agreement unless the other party has 
given the breaching party notice. and the breaching party has failed to cure such breach within thirty (30) 
days after receipt of such notice. In no event shall any breach entille either party to terminate this 



Agreement or rescind the rights granted hereunder, but rather the aggrieved party shall only be entitled to 
damages reasonably related lo the breach concerned and no penalty shall be awarded to either party. 

(f) This Agreement supersedes any prior discussions or agreements regarding the subject 
matter hereof. This Agreement does not create a partnership or joint venture. This Agreement shall not 
be binding, nor shall any change to this Agreement be binding, unless signed by both parties. This 
Agreement shall be governed by New York law and the parties hereby grant to the U.S. District Court for 
the Southern District of New York, or the Supreme Court of the State of New York. New York County. 
exclusive jurisdiction to hear any disputes arising herefrom. 

. . 

Date of execution: BMG Music Publishing NA. Inc. 

21 hW?.~q o6 BY: 

J 
Nameltitle of signatory: 



Schedule A 

Orchard's Sublicensees 

Sprint 

Verizon 

T-Mobile 

Cingular 
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GUY BERRYMAN, JON BUCKLAND, WlLL CHAMPION, 

GUY BERRYMAN, JON BUCKLAND. WlLL CHAMPION, 
CHRIS MARTIN 

MICHAEL JAMES HUCKNALL. STEVEN LEWISON. PETE 
LEWISON 
GUY BERRYMAN. JON BUCKLAND. WlLL CHAMPION, 

The Way "" TIM RICE-OXLEY. TOM CHAPLIN, RICHARD HUGHES 
It 

100 

,He's My Help FREEMAN DARNELL DAVIS 100 

I Surrender All 

It Come To 
.Pass 
Now Faith 
Pop From The Top 

Muzik 
remix) 

Christmas Without 
You 

Without 
You ' 

Fake 

Worfd Turning 
(Fleetwood Mac) 

FREEMAN DARNELL DAVIS 

FREEMAN DARNELL DAVIS 

FREEMAN DARNELL DAVIS 
BILL KENNER, ROBERT ELLIS ORRALL 

Robin Scott 

THOMAS CAINIJON TIVENISALLY TlVEN 

THOMAS CAINIJON TIVENISALLY TlVEN 

MICHAEL HUCKNALL. D. JOHNSON. MARK JAMES. 
J.JOHNSON, GOTA YASHIKI, SARA BROWN, SEVEN , 
LEWISON, KEVIN ROBSON, IAN KIRKHA 

LINDSEY BUCKINGHAM CHRISTINE MCVlE 

P 

100 I 
100 

100 - 
50 

100 

25 

50 

2.5 

50 

100 

Over My Head 
(Fleetwood ~ a c )  

Don't Slop 
(Fleetwood Mac) 

Bump N'Grind 

You Remind Me Of 
Something 

Sex Me 

Step In The Name 
Of Love 
I Can't Sleep, Baby 
(If I) 

l Wish 

100 
P 

Ignition R. KELLY 100 1 
I Believe I Can Fly R. KELLY 100 I --- --- -----..-- - ------- I 

CHRISTINE MCVlE 

CHRISTINE MCVlE 

R. KELLY 

R- KELLY 

R. KELLY 

KELLY 
--- 

R. KELLY 

R. KELLY 

100 

100 

100 

100 

100 

100 

100 

100 
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Drop It Like It's Hot 

Let Me Love You 

Baby Blue 

Baby Blue 

Fetish 

Handyman 

.The French Song 

Baby Blue 
Love Is Pain 

Secret Love 
Cherry Bomb Fey Island 

hitefish 
Fetish (XXX) 

Coming Home 
All the Way 

A World of Fantasy 
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CHAD HUGO. PHARRELL WILLIAMS. CALVIN BROADUS 33.34 
KAMERON HOUFF, SCOTT SPENCER STORCH. SHAFFER 25 

JOAN JETTIKATHLEEN HANNA -- 
JOAN JETTIKATHLEEN HANNA 

JOAN JETT 

JOAN JETTIKENNY LAGUNA 

JOAN JETTKENNY LAGUNA -- 
JOAN JETTIKATHLEEN HANNA 
JOAN JETTKENNY LAGUNA 
JOAN JETTIKENNY LAGUNA 

JOAN JETT. KIM FOWLEY 

JOAN JETTIKENNY LAGUNA 

JOAN JETT 

ANDREW FROMM, JEFFREY FRANZEL, SANDY LINZER 

0 
100 

I 

. O  

100 
100 
37.5 

100 

100 . 
I 

33.34 
TAM PATRICK 

TAM PATRICK, R. EMMETT. M. LEVINE. G. MOORE 
100 
100 
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SHORT-FORM SYNCHRONIZATION LICENSE 
BMG MUSIC PUBLISHING NA, INC. 

245 FIFTH AVENUE, FLOOR 
NEW YORK, NY 10016 

Date: March 13.2006 
Effective as of March 1,2006 

Blind Decker Productions. Inc. 
do  Lantana 
3000 W. Olympic Blvd. 
Building 3, Suite 2430 
Santa Monica, CA 90404 

Ladies and Gentlemen: 

7he following will set forth the terms and conditions upon which we have agreed to license the 
following composition (the "Composition') in connection with the following production (the 
"Production"): 

1. COMPOSfllON: *Just What I Needed" 

Writer(s): Ric Ocasek 

Owners hip 
and/or Control: 100% (ASCAP) 

2. PRODUCTION: the television program, Brotherhood, Episode #I08 

3. GRANT OF RIGHTS: 

In consideration of the license fee specified below, we hereby grant to you the following non- 
exclusive limited rights: 

a. The limited right, license, privilege and authon'ty to record the Composition in 
tirned-relation with the Production, but not otherwise, and to make copies of such 
recordings only in any form now or hereafter known, inciuding negatives, prints 
video. digital media necessary for "sequential, linear" exhibitions and broadcasts, 
solely as hereinafter provided for, in accordance with the terns, conditions and 
limitations contained herein. As used in this license agreement, the term 
'sequential. linear" shall mean a predetermined order or sequence that allows for 
passive viewing only; the order, outcome and contents of which, including ihe 
music, lyrics and/or placement of the Composition, cannot be selected, altered or 
manipulated by the viewer other than through the performance of VCR and DVD 
type functions (e.g. stop. play, fast forward, rewind, pause and addressable 
locator codes provided that there is no manipulation of the Composition). For the 
purposes hereof, the inclusion of "chapter stops" (i.e. addressable locator codes) 
on the applicable storage device, or the inclusion of expository 
materiallinterviews with directors, filmmakers, and/or other personnel involved 
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with the Production, contained on a separate audio or audio-visual track. shall 
not be deemed to constitute non-linear manipulation. 

b. The right to exhibit, transmit, distribute, broadcast, reproduce, or othenvise 
exploit the Composition as included in the Production in the Territory, in all 
sequential, linear forms of media now known or hereafter devised (excluding only 
theatrical exhibition), including, but not limited to (i) "Free Television" (i.e. via 
network, syndication and/or independent local telecasts), (ii) "Basic Cable 
Television" (i.e. via television transmitted into the home via cable, satellite or 
direct broadcast where no fee is charged to the consumer for particular 
programming), (iii) "Pay Cable Television" (i.e. so-called 'subscription cable' and 
similar delivery systems, where a fee is paid by the consumer for a particular 
channel or tier of programming), (iv) "Pay-Per-View Television" (i.e. where a fee 
is paid by the consumer for a particular program), (v) "Non-theatrical Exhibition" 
(e.g. in-transit exhibition via plane. train or ship, and exhibition at military bases, 
museums, libraries and educational institutions), and (vi) the Internet and virtual 
private networks (VPN), provided that (A) you shall not permit and you shall 
ensure that no third party permits any viewer of the Production to alter or 
manipulate the Composition (or any portion thereof) in connection therewith, or 
access the Composition independent of Ule Production; (B) the length of that 
portion of the Composition used in tlrned-relation with the Production is not 
greater than the timing limitation set forth in paragraph 4 below; and (C) a valid 
public performance license from the applicable performance rights society(ies) 
has been secured for all Web sites streaming the Production. Notwithstanding 
the foregoing, you shall not have the right to use the Composition in any form of 
media which does not embody the Production substantially as originally released 
(excluding so-called Director's cuts, editor's cuts, special editions, foreign 
language versions and versions for the hearing impaired). 

c. The right to cause or authorize the fixation of the Composition as part of the 
entire Production, in  substantially its original form, on "Vldeograms" (i.e. video 
cassettes. video tapes and other sequential, linear audio-visual devices now 
known or hereafter devised which are intended primarily for home or personal 
use) and to sell, lease, rent and distribute such Videograms to the public in the 
Territory for home use in conjunction with a playback system or mechanism. 
Notwithstanding the above. you shall not have the right to use the Composition in 
any device which does not embody the Production substantially as originally 
released (excluding so-called Director's cuts. editor's cuts, special editions. 
foreign language versions and versions for the hearing impaired). For the 

I purposes hereof, the inclusion of "chapter stopsw (i.e. addressable locator codes) 
on the applicable storage device, or the inclusion of expository 
materialtinterviews with directors. filmmakers, and/or other personnel involved 

I with the Production, contained on a separale audio or audio-visual track, shall 
not be deemed to constitute non-linear manipulation. 

d. The foregoing shall include the right to include the portion of the Production 
containing the Composition, in context, for ads, clips and trailers promoting the 
Production (but excluding co-lcross promotions) In all media now known or 
hereafter devised (excluding only lheatrical exhibition), including, but not limited 
to (i) all television media. (ii) "Non-theatrical Exhibition" (e.g. in-transit exhibition 
via plane. train or ship, and exhibition at military bases, museums, libraries and 
educational institutions), (iii) on 'Yideograms" (i.e. video cassettes, video tapes 
and other sequential, linearaudio-visual devices now known or hereafter devised 
which are intended primarily for home or personal use); (iv) the lnternet and 
virtual private nehvorks (VPN). provided that (A) you shall not permit and you 

I Page 2 



shall ensure that no third party permits any viewer of the trailer to aller or 
manipulate the Composition (or any portion thereof) in conneclion therewith, or 
access the Composition independent of the trailer, (El) the length of that porlion 
of the Composition used in timed-relation with the trailer is not greater than the 
timing limitation set forth in paragraph 4 below; and (C) a valid public 
performance license from the applicable performance rights society(ies) has 
been secured for all Web sites streaming the trailer. 

USAGE: 

- Number: One (1) 

- Type: Background Vocal 

- Duration: Two Minutes Fifty-One Seconds (251) 

- Scene: Michael and ~ a t h  are in his car on a supposed rnini- 
vacation -she turns on the radio 

5. TERRITORY: The World 

6. TERM: Seven (7) years commencing March I. 2006 and 
terminating- February 28, 2013, except with respect to 
Videograms the term is Life of Copyright 

7. LICENSE FEE: (i) Twenty Thousand Dollars ($20.000.00). payable upon 
execution hereof; 

(ii) Payment shall be made payableto BMG Music 
Publishing NA, Inc. and sent to: BMG Film &Television 
Music, Attention: Anne K. Pohl, 245 Fifth Avenue, 8' 
Floor, New York, New York 10016. 

8. OPTIONS: 

A. We grant to you Ihe following option(s) lo extend the rights granted under this license 
agreement: 

Based upon our receipt of Ten Thousand Dollars ($10.000.00) from you. the 
limited right to extend the T e n  of the rights as set forlh above for Life of 
Copyright commencing upon the expiration of Ule current Terrn. 

B. You must exercise the above option(s) by written notice to us prior to the expiration of the 
current Term. Such notice must be accompanied by the applicable payment In order to 
effect the valid exercise of the option. If we do not receive such notice prior to the 
expiration of the current Term, then the option(s) are deemed withdrawn and invalid. 

9. PERFORMING RIGHTS: 

The right to exhibit andlor broadcast, as applicable, the Production in the Territory by means 
described above is and shall be available only under the following circumstances: 

Television And Other Broadcasts: YOU shall cause the broadcaster(s) of the 
Production to secure, and pay for, whatever public performance licenses are 
required in connection with the broadcast of the Production throughout the 
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Territory. For avoidance of doubt, it is acknowledged and agreed that the 
License Fee shall not be inclusive of public performance monies and no public 
performance license is granted hereunder. 

10. RESTRICTIONS: 

You are not authorized to (i) alter the fundamental character of the music or the lyrics of the 
Composition, (ii) use the title or subtitle of the Composition as the tiUe of the Production, (iii) use 
the story of the Composition. (iv) print lyrics from the Composition. (v) lranslate the Composition 
(excluding translatlon of !he Composition for subtitles and foreign language versions in context 
with the Production), (vi) make phonorecords of the Composition, or (vii) make any use of the 
Composition other than as set forth above. Specifically. the terms of Ulis license agreement are 
limited to the use of the Composition as originally cleared and fixed in the Production (i.e. 
manner. placement, use) for the media licensed herein, it being understood that such restriction 
shall not prohibit standard production editing required lo implement the broadcast andlor 
distribution rights granted under this license agreement. 

11. CUE SHEETS: 

You agree to furnish us with a cue sheet of the Production within sixty (60) days after the full 
execution of this license agreement. 

I 12. CREDIT: 

If any other publisher of a licensed composition used in the Production receives a credit in the 
Production, we shall be accorded a similar credit. Such credit shall be in the same location, and 
of the same site and prominence as the credit afforded the other publisher(s) having licensed 
compositions embodied in the Production, substantially in the following form: 

i As provided 

I 13. MOST FAVORED NATIONS: 

Our consent to the foregoing is given with the proviso that no master recording owner of the 
Composition used in the Production shall receive a proportionately more favorable remuneration 
of any kind induding, but not limited to, the Fee. In the event that you pay Lhe master recording 
owner of the Composition a higher pro-rata fee than the Fee paid to us hereunder, you shall pay 
to us the difference between such higher pro-rata fee and that Fee paid to us. 

I 14. WARRANTY AND INDEMNIFICATION: 

I 
We hereby wanant only that we have the right to license the Composition for the purposes set 
forth herein and this license is given and accepted without any other warranty or recourse. If. 
pursuant lo an adverse judgment in a court of competent jurisdiction. it is found that this warranty 
should be breached, in whole or in part, our liability with respect thereto shall be limited to the 
license fee heretofore paid by you, to us, for this license. You will give us prompt notice of any 
claim relating thereto and we shall have the right to assume the defense thereof. 

H 15. LAW AND JURISDICTION: 

I This license agreement has been entered into in the State of New York, and the validity, 
interpretation and legal effect of lhis license agreement shall be governed by the laws of the State 
of New York applicable to contracts entered into and performed entirely within the State of New 
York. The New York state and federal courts will have exclusive jurisdiction of any controversies 
regarding this license agreement; and any action or other proceeding which involves such a 
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controversy will be brought in the courts located within the State and County of New York and not 
elsewhere. This agreement shall not be changed or modified. or any covenant, representation, 
warranty or provision hereof waived, except by an agreement in writing slgned by the party to be 
charged. 

16. RESERVATION OF RIGHTS: 

We reserve all rights not expressly granted to you in this license agreement. All rights granted 
hereunder are granted on a non-exclusive basis. 

17. ASSIGNMENT: . . 

The rights granted to you pursuant to this license agreement shall be assignable by you to any 
third party but remain primarily liable for obligations and provided further that any use or 
disposilion of any copies of the Production shall at all times be subject to the terms and 
conditions hereof. This license agreement itself shall not be assignable by you except to a 
subsidiary. affiliated or controlling corporation or to any p a w  owning, or acquiring, a substantial 
portion of your stock or assets, or to a pa* acquiring ownership of the Production, or the right to 
distribute and exploit the Production in a particular territory andlor for a particular time period. 
Any assignment made in violation of the restrictions contained in this license agreement shall be 
null and void ab initio. 

Notwithstanding anything to the contrary contained in this license agreement, you shall 
acquire no rights hereunder until actual recelpt by us of the applicable license fee set forth 
herein. 

Very truly yours, 

BMG MUSIC PUBLISHING NA, INC. 

Director Film & TV Music Licensing 
Federai Tax I.D. #95-3104623 

READ AND AGREED: 
BLIND DECKER PRODUCTIONS, INC. 

By: uA$f15~ 
Print: em ZZ-rK.6 L 

For and on behalf of 
Bllnd Decker Productlons, Inc. 



EXHIBIT CO 0255 



: JRN-18-2006 69:57 FROM:BMG PUBLISHING 318 358 4765 

RING TONE LICENSE 

Agreement made February 1 ,.2006 between BMG Muslc Publishing NA, Inc., 245 f i f th Avenue, New 
York, NY 10016 (hereinafter referred to as "Licensor") and Lagardere Active North America, Inc.. 
1633 Broadway. New York 10019 (hereinaler "Licensee"). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants to Licensee the nonexclusive blanket license for the territory of the 
United States ('the Territory') for a term commencing on February 1. 2006 and expiring on January 
31. 2007 ('the Tem")to use the musical works listed on Schedule -A" attached hereto ('Lhe 
Composition(s)? (but solely lo  the extent of Licensor's interest therein) as follows: 

(i) To m a t e  an arrangement of the Compositions consisting of musical tones (the 
"Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamental characler of the applicable Composition. and record up to thirty (30) seconds of 
an Arrangement (the "Recording(s)"); 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate up to thirty (30) 
seconds of a Composition as embodied in a pre-existing master recording (a "Master 
Recording') lntoa ring tone format (individually and collectively, a "Ring Tone"); 

(iii) To create a database containing the Ring Tone($) available to Licensee's customers or 
subscribers andlor to b i rd  party companies serviced by Licensee CThird Party Companies") 
which in turn service customers or subscribers ('the Customers') 

(iv) Subject to paragraph l(b) below. to synchronize Ring Tones with graphic images (a 
"Graphic7 (collectively, a "Graphic Tone") which may be viewed solely on a Customer's 
mobile telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a 'Download"). for Lhe express 
purpose of such Ring Tone@) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customefs mobile phones and Licensee's andlor Third Party 
Companies' web site(s) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Notwithstanding anything to the contrary contained herein. each Graphic Tone shan 
be subject to Licensor's prior wrilten approval and shall be listed on Schedule "6" attached hereto. 

(c) Schedule "A" and Schedule "B" may be amended. in Licensor's sole discretion, from 
time lo time as reasonably requested by Licensee on a composition-by-composilion basis. subject to 
the terms of this Agreement. In addition, Licensor may, in its sole discretion. inform Licensee from 
time to time of additional Compositions it wishes to make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a 'Work made 
for hire" for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire, 
then the Licensee hereby sells. assigns. and kansfers over to Licensor. and releases and quitclaims 
unto Licensor. its successors and assigns, all right. title and interest in and to the Arrangements and 
all rights therein and thereto, for the United States and throughout the world. forever. including any 
and all copyright terms. and all extension terms of copyright. for all uses and purposes whether now 
known or hereafter creeted. free from payment of any royalty or further compensation. 

2. Licensor reserves all rights in and to the Composition(s), Including the right in its sole 
discretion to restrict or rescind the use of any Composition at any time. In the event that Licensor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon as practicable 
afler receiving notice. 

3. In conslderation of the foregoing Iicenco. Licensee shall pay to Licensor the following: 

Lagardere lictivo North America (BnGl-1-18-06 
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(a) Rinq Tgneg: With respect to each individual Download of a Ring Tone, a sum equal 
to Licensor's percentage of control of each applicable Composition (the "Licensor Share'? multiplied 
by ten percent (1O0h) of Ule actual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royaltf). provided that in no circumstances shall the Ring Tone Royalty be  less than the 
Licensor Share of each applicable Composition multiplied by $.I25 per Download irrespective of the 
price (if any) actually charged: 

(b) Graphic Toneg: With respect to each individual Download of a Graphic Tone. a sum 
equal to Llcensots percentage of control of each applicable composition (the 'Licensor Share') 
muniplied by ten percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'). provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Licensor Share of each applicable Composition multiplied by $.20 per 
Download irrespective of the price (if any) actually charged: 

(c) Advance: An advance of $5.000 recoupable from all Royalties payable hereunder. 

(d) Prior Advance: Reference is made to the advance o f f  5.000 previously paid in 
connection with the agreement belween Licensee and Licensor dated February I. 2005 (the 'Prior 
Agreemenr). Each party acknowledges and agrees that none of the Prior Advance has been 
recouped and that the balance of such advance (i.9. $5000.00) shall be treated as an 
additional advance under this agreement and shall be recoupable from royalties payable hereunder. 

(e) If at any time during the Term hereof Licensee pays any royalty. fixing or other 
service fee in connection with Its Ring Tone or Graphic Tone service within the Territory to any other 
owner or admlnlstrator of musical compositions higher than the Ring Tone Royalty. Graphic Tone 
Royalty or Fixing Fee specified hereunder, on e per composition basis or otherwise. Licensee shall 
pay such higher royalty or rating fee to Licensor retroactively to the first accounting period during 
which such higher royalty or fvring fee is accounted to such other owner or administrator. 

(f) Reference is made to record companies which control cedain Master Recordings (the 
"Record Companies") who may enter in agreements with Licensee which provide. among other 
things. that the Record Companies will pay to Licensor a royalty in connection with Compositions 
contained In Master Recordings exploited as Ring Tones by Licensee (the "RC Tones") Only to the 
extent that Licensor enters into separate license agreements with such Record .Companies which 
specifically provide that the applicable Record Company will compensate Licensor with respect to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in connection 
with the sale of RC Tones. 

4. Within forty five (45) days after the end of each quarterannual period. i.e. endlng March 31. 
June 30. September 30 and December 31. Licensee shall render to Licensor o true and detailed 
accounting of (i) all Rlng Tones and Graphic Tones Downloaded: and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall report each Composition by title. song code number (as 
indicated on Schedules A and 8). the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties and Fixing Fees due. AU 
accountings and resultant royalties and fees shall be forwarded to BMG Music Publishing NA, Inc, 
8750 Wilshire Boulevard, Beverly Hills. CA 9021 1. altn: Director of Royalties. 

5. (a) Licensee shan maintain accurate end complete records and books of account 
detailing the creation of Ring Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examlnation for a 
particular statement only once. Licensor may conduct such audit only during Licensee's usual 
business hours, and at the place where it keeps the books and records to be examined. on at least 
thirty (30) days prior notlce. 

(b) Such audit shall be conducted at Licgnsot'~ sole expense, except that if any audit 
reveals an error resulting In an underpayment to Licensor of five percent (5%) or more of the total 
amount accounted to Licensor during the accounting periods alldited. then Ljcensee shall pay to 
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Licensor all reasonable audit costs, including travel. hotel and per diems. together with the 
underpayment. 

(c) Any royally shortfall shall bear interest at the composite "prime rale" (as published in 
the Wall Street Journal) plus two percent (2%). 

6. Licensee may no1 assign. transfer or sub-licence any of its rights hereunder without Licensors 
priorwritten consent and any purported such assignment. transfer or licence shall be void ab initio. 

7. (a) Licensor may terminate this Agreement by giving, Licensee notice in  any of the 
following cir~rnstances: 

(i) If ticensee fails to perform any of its material obligations under this agreement for 
any reason (including impossibility of performance) and such failure has not been remedied to 
Licensofs satisfaction within thirty (30) days after Llcensor gives Licensee notice of it. 

(ii) I f  Licensee attempts to assign any of its rights under this agreement wilhout 
Licensor's prior wriHen consent. or if any of those rights succeeds to any other person or entity by 
operation of law. 

(iii) If Ule control or ownership of Licensee or Ule majority of Licensee's capital stock 
vests, directly or indirecUy. in any person or enlily except the persons or entities who actually own 
Licensee's outstanding capital stock now. without Licensor's prior written consent. 

(b) This Agreemenl wilt terminate automatically. without notice. if Licensee is dissolved or 
its assets are liquidated, or If Licensee becomes insolvent, or if a proceeding in bankruptcy, for a 
reorganization. or for other relief from the dairns of creditors, or any similar proceeding. takes place 
with respect to Ucensee or its property. 

(c) A termination of the ~ ~ r e e m e n t  under this paragraph 7 will not limit or affect any of 
Licensoh other rights. 

(d) Upon the expiration or termination of the Term, all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Cuslomer retrieval and shall make no further use of the Cornposition(s). or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents. wamanls end agrees as follows (with respect to the Licensor 
Share of Ule Compositions described in Schedules A and B); 

(i) Licensor has full right. power and authority to enter into this agreement and to grant 
to the Licensee all rights hemin set out upon the terms and conditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(lii) Licensor will pay any and all fees. royalties and other sums due to the songwriters of 
the Compositions as well as to publishers and copublisher3 whom Licensor administer with respect to 
the royalties received by it hereunder. 

(b) Licensee warrants. represents and agrees as follows: 

(i) Licensee has the full right, power and authority to enter into and perform this 
agreement upon tho terms and conditions set forth herein. 

(ii) Licensee shall take all steps reasonably necessary to secure and maintain protection 
of the Compositions. by way of encryption or otherwise, under Copyright and equivalent or similar laws 
throughout Ule Territory. 

Lmgardore Act ive  ~ 0 1 t h  h e r i c o  (RMC-)-1-18-06 
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(iii) Upon receipt of wriKen inshukion from Licensor. Licensee shall not, to the extent 
permitted by law. license any Customer or other user that is engaged in piracy. illegal activities or 
other unauthorized use of the Ring Tones or the Composilions. or that has otherwise been designated 
by the R I M .  IFPI or other such body as an illegal producer or distributor. 

(iv) Licensee shall either own or control and/or have valid and enforceable licenses with 
the applicable fights holders with respect to all aspects of their Ring Tone service including, without 
limitation. any Master Recordings andlor Graphics. 

(c) Each party (for these purposes. 'Indemnitor"') shall indemnify, defend end hold the 
other party C'lndemnitee"), its succe8sors..assigns, agents and licensees. free and harmless from and 
against any and all claims. demands. damages, expenses. losses or cosls (including reasonable 
attorneys' fees and costs), or any sums paid in settlement. arising out of or incurred as a direct result 
of any actual breach of the representations. warranties, agreements and undertakings of or by the 
party concerned. lndernnitee shall notify lndernnitor of any claim presented to lndemnitee by a lhird 
party. lndemnltor shall defend any third party claim. at its sole expense, with counsel approved by 
Indemnitee. except that, at Indernnitee's option. hdemnitee may defend the daim (at Indemnitor's 
sole expense) and shall consul1 with lndernnitor about choim of wunsel and the conduct of  the 
proceeding. No such claim asserted by a third party may be settled by lndemnitee without 
Indernnitof s prior written consent (such consent not to be unreasonably withheld or delayed). so long 
as lndemnitor i$ actively defending such claim in a manner consistent with industry norm$. unless 
lndernnitee shall agree not to seek indemnity from lndernnitor for any settlement payment made by 
lndemnitee to the claimant- 

9. (a) For the avoidance of doubt. no rights are granted in any Master Recordings ' 
of the Compositlon(s) or Graphics, and no rights are granted other than those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or this agreement without the prior Written consent of  Licensor. 

(c) Licensor will have no obligation to renew or extend the License afler the end of the 
Term. snd may decline to do so in its unrestricted discretioti. 

(d) Licensee shall be responsible for securing, and paying far. whatever public 
performance licenses required in connection with its Ring Tone service throughout the Territory. For 
avoidance of doubt. it is acknowledged and agreed that the Royalty shall not be inclusive of public 
pedormance monies payable in  connection with Ring Tones. H any, and no public performance 
license is granted hereunder. 
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10. This Agreement shall be governed by and constmed in accordance wilh the laws of the State 
of New York whose courts shall have exclusive jurisdiction over any dispute arising herefram. 

11. This Agreement contains all of the terms agreed betwoen the parties and replaces any and all 
previous agreements whether written or oral Concerning the subject matter hereof. 

AS WITNESS the hands of Ihe parties the day and year first above written 

BMG Music Publishlng NA. Inc 

Lagardore Active North America. Inc. 

Lagqrdore A c t i v e  North America (BUG) -1-10-06 
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RING TONE LICENBE 

Agreement made February 1.2006 between Zomba Enterprises Inc.. 245 Fifth Avenue. New York, 
NY 10016 (hereinafter referred to as "Licensor') and Lagardere Active North America. Inc.. 1633 
Broadway. New York 10019 (hereinafter "Licensee"). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants lo Licensee the non-exclusive blanket license for the territory of the 
United States Cthe Territory') for a term commencing on February 1, 2006 and expiring on January 
31. 2007 ('the Term") to use the musical works listed on Schedule 'A" attached hereto ("the 
Composition($)') (but solely to the extent of Licensor's interest therein) as follows; 

(i) To create an arrangement of the Compositions consisting of musical tones (the 
'Arrangemenr) provlded that in no event shall any arrangement change the basic melody or 
fundamental character of the applicable Composilion. and record up to thirty (30) seconds of 
an Arrangement (the "Recording(s)*); 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate up to thirty (30) 
seconds of a Composition as embodied in a pre-exlsting master recording (a "Master 
Recording*) into a ring tone format (individually and colledively. a 'Ring Tone"); 

(iii) To create a database containing the Ring Tone($) available lo Licensee's customers or 
subscribers and/or to b i rd party companies sewiced by Licensee ("Third Party Companies") 
which in turn service customers or subscribers ('the Customers') 

(iv) Subject to paragraph I(b) below. to synchronize Ring Tones with graphic Images (a 
"Graphic") (collectively. a "Graphic Tone") which may be viewed solely on a Customefs 
mobile telephone: 

(v) To download or othewlse transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a "Download3, for the express 
purpose of such Ring Tone(s) sounding as a ringing sled on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on CustomePs mobile phones and Licensee's andlor Third Party 
Companies' web site(s) lor the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Notwithstanding anything to the contrary COntained herein. each Graphic Tone shall 
be subjed to Licensof3 prior written approval and shall be listed on Schedule "B' attached hereto. 

(c) Schedule 'A" and Schedule " B  may be amended. in Licensor's sole discretion, from 
time to time as reasonably requested by Licensee on a composition-by-composition basis. subject to 
the terms of this Agreement. In addition. Licensor may. in its sole discretion, inform Licensee from 
time to time of additional Compositions it wishes to make available lor license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a "work made 
for hire' for Licensor. In the event the Arrangements shall be deemed not lo be a work made for hire. 
then the Licensee hereby sells. assigns. and transfers over to Licensor. and releases and quitclaims 
unto Licensor, its successors and assigns. all right. title and interest in and to the Arrangements and 
all rights therein and thereto, for lhe United Stetes and throughout the world, forever. including any 
and all copyright terms. and all extension terms of copyright. lor all uses and purposes whether now 
known or hereafter created, free from payment of any royally or further compensation. 

2. -Licensor reserves all rights in and Lo the Composition(s). Including the right in  its sole 
discretion to restrict or rescind the use of eny Composition.at any time. In the event that Licensor 
shall request Licensee to cease using any Composition, Licensee shall do so as soon as practicable 
after receiving notice. 

3. In consideration of the foregoing licence. Licensee shall pay to Licensor the following: 
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(a) Rina Tones: With respect to each individual Download of a Ring Tone. a sum equal 
to Licensofs percentage of control of each applicable Composition (the "Licensor Share")ultiplied 
by ten ~ercent  ( I  0%) of the actual price charged to Cuslomen for each Ring Tone Downloaded (the 
"king rone ~o;alt~'), provided that in no circumstances shall the Ring Tone Royalty be less than the 
Licensor Share of each applicable Composition multiplied by S .I25 per Download irrespective of the 
price (if any) actually charged; 

(b) Gra~hic Tones: WiUl respect to each individual Download of a Graphic Tone, a sum 
equal to Licensor's percentage of control of each applicable Composition (lhe 'Licensor Share") 
multiplied by ten percent (10%) of the actual prlce charged to Customers for each Graphic Tone 
Downloaded (the "GraphicTone Royalt)r), provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Ucensor Share of each applicable Composition multiplied by $20 per 
Download irrespective of the price (if any) actually charged; 

(c) . Adyance; An advance of $5.000 recoupable from all Royalties payable hereunder. 

(d) Prior Advanc~: Reference is made to the advance of $4.000 previously paid in 
connection with the agreement between Licensee and Licensor dated February I. 2005 (the 'Prior 
Agreement'). Each party acknowledges and agrees that $3.837.13 of the Prior Advance has been 
recouped and that the remaining balance of such advance (i.0. $162.67) shall be treated as an 
additional advance under this agreement and shall be recoupable from royalties payable hereunder. 

(e) If at any time during the Term hereof Licensee pays any royalty. fixing or  other 
service fee in  connection with its Rlng Tone or Gmphic Tone service within the Territory to any other 
owner or administntor of musical compositions higher than the Ring Tone Royalty. Graphic Tone 
Royalty or Fixing Fee specified hereunder, on a per composition basis or otherwise, Licensee shall 
pay such higher royalty or futing fee to Licensor retroactively to the first accounting period during 
which such higher royalty or fixing fee is accounted to such other owner or administmtor. 

(f) Reference is made to record companies which control certain Master Recordings (the 
"Record Companies") who may enter in agreements with Llcensee which provide. among other 
things. h a t  the Record Companies will pay to Licensor a royalty in  connection with Compositions 
contalned in  Master Recordings exploited as Ring Tones by Llcensee (lhe 'RC Tones'?. Only to the 
extent that Licensor enters into separate license agreements with such Record Companies which 
specifically provide that the applicable Record Company will compensate Licensor with respect to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in wnnection 
with the sale of RC Tones. 

4. Within forty five (45) days,afler the end of each quarterannual period. i.e. ending March 31. 
June 30. September 30 and Docember 31. Licensee shall render to Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall report each Composition by tiUe. song code number (as 
indicated on Schedules A and B). the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties and Fixing Fees due. All 

. amuntings and resultant royalties and fees shall be forwarded to Zomba Enterprises Inc.. 8750 
Wilshire Boulevard. Beverly Hills. CA 9021 1, attn: Dlrector of Royalties. 

5. (a) Licensee shell maintain accurate and complete records and books of account 
detailing the creation of Ring Tones and Graphic Tones hereunder and alt Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit tho80 books and records. Licensor may make such an examination for a 
particular statemenl only once. Licensor may conduct such audit only during Licensee's usual 
business hours. and at me place where it keeps the books and records to be examined. on at least 
thirty (30) days prior notice. 

(b) Such audit shall be conducted at Licensor's sole expense. except that if any audit 
reveals an enor resulting in an underpayment to Licensor of five percent (5%) or more of the total 
amount accounted to Licensor during the accounting periods audited, then Licensee shall pay to 
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Licensor all reasonable audit costs. including travel. hotel and per diems. together with the 
underpayment. 

(c) Any royalty shortfall shall bear interest at h e  composite pr ime rate" (as published in 
the Wall Street Journal) plus two percent (2%). 

6. Licensee may not assign, transfer or sublicence any of ils rights' hereunder without Licensofs 
prior written consent and any purported such assignment. transfer or licence shall be void sb inifio. 

7. (a) Licensor may terminate this Agreement by giving Licensee notice in any of the 
following circumstances: 

(i) I f  Licensee fails to perform any of its material obligations under this agreement for 
any reason (including impossibility of performance) and such failure he$ not been remedied to 
Licensofs satisfaction withln thirty (30) days afler Licensor gives Licensee notice of it 

(li) If Licensee attempts to assign any of its rights under h l3  agreement without 
Licensor's prior written consent. or if any of those rights succeeds to any other person or entity by 
operation of law. 

(iii) If Ute control or ownership of Licensee or the majority of Licensee's capital stock 
vests. directly or IndirecUy. in any person or entity except the persons or entitles who actually own 
Licensee's outstanding capital stock now, without Licensofs prior wriHen consent. 

(b) This Agreement will terminate automatically. withoul notice. i f  Licensee is dissolved or 
its assets are liquidated. or if Licensee becomes insolvent, or i f  a proceeding in bankruptcy. for a 
reorganizalion. or for oher relief from the claims of creditors, or any similar proceeding. takes place 
with respect Lo Licensee or its property. 

(c) A termination of the Agreement under thls paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon the expiration or termination of the Term. all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Rlng Tones hereunderfrom the database of possible 
Customer retrieval and shall make no furlher use of the Composition(s), or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents, warrants and agrees as follows (wiU1 resped to the Licensor 
Share of the Compositions described in Schedules A and 0); 

(i) Licensor has full right. power and authority to enter into this agreement and to grant 
to the Licensee all rights herein set out upon the terms and conditions herein. 

(i0 The Composilions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(i3) Licensor will pay any and all fees. royalties and othor sums due to the songwriters of 
the Compositions as well as to publishers and copublishers whom Licensor administer with respect to 
the royalties received by it hereunder. 

(b) Licensee warrants, represents and agrees as follows: 

(i) Licensee has the full right, power and authority to enter into and perform this 
agreement upon the terms and conditions set forlh herein. 

(ii) . Licensee shall take all steps reasonably necessary to secure and'maintain protection - 
of the Compositions. by way of encryption or otherwise. under copyright and equivalent or similar lass 
throughout the Territory. 
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(iii) Upon receipt of written instruction from Licensor. Licensee shall not, to the extent 
permitted by law, license any Customer or other user that is engaged in piracy. illegal activities or 
other unaulhorized use of the Ring Tones or the Compositions. or that has otherwise been designated 
by the RIAA. lFPl or other such body as an illegal producer or disbibutor. 

(iv) Licensee shall either own or control and/or have valid and enforceable licenses wilh 
the applicable rights holders with respect to all aspects of their Ring Tone service including, without 
limitation. any Master Recordings andlor Graphics. 

(c) Each parly (for Ulese purposes. "Indemnitot') shall indernnily, defend and hold the 
other party ('lndemnitee'). Its successors. assigns. agents and licensees. free and harmless from and 
against any and all dairns. demands. damages. expenses. losses or costs (including reasonable 
attorneys' fees and costs). or any sums paid in settlement. arising out of or incurred as a direct result 
of any actual breach of the representationl. warranties, agreements and undertakings Of or by the 
party concerned. lndemnitee shall notify lndernnitor of any daim presented to Indernnilee by a third 
party. lndemnitor shan defend any third party claim. at its sole expense. with counsel approved by 
lndemnitee, except that, at Indemnitee's option, lndernnitee may defend the daim (at Indernnitofs 
sole expense) and shall consult wiUl lndernnitor about choice of counsel and the conduct of the 
proceeding. No such clalm asserted by a third party may be settled by lndemnitee without 
Indernnitofs prior written consent (such consent not to be unreasonably withheld or delayed), so long 
as lndernnitor is ectively defending such claim In a manner consistent with industry norms. unless 
lndemnitee shall agree not to seek indemnity from Indemnilor for any settlement payment made by 
lndemnitee to the claimant. 

9. (a) For the avoidance of doubt, no rights are granted in any Master Recordings 
of the Composilion(s) or Graphics. and no rights are granted other than those expressly referred l o  
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or this agreement without the prior written congent of Licensor. 

(c) Licensor will have no obligation to renew or extend the License after the end of the 
Term, and may dedine to do so in its unrestricted discretion. 

(d) Ucensee shall be responsible for securing. and paying for. whatever public 
performance licenses required in connection with its Ring Tone service throughout the Territory. For 
avoidance of doubt, it is acknowledged and agreed that the Royalty shall not be  inclusive of public 
performance monies payable In connection with Ring Tones. if any. and no public performance 
license is granted hereunder. 
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10. This Agreement shall be governed by and mnstrued in accordan& with the laws of the State 
01 New York whose courts shall have exclusive jurisdiction over any dispute arising herefrom. 

11.. This Agreement contains all o l the terms agreed between the parties and replaces any and all 
previous agreements whethef written or oral concerning the subject matter hereof. 

AS WITNESS the hands of the parties the day and year first above written 

Zombo Enterpfises Inc. 

Lagardere Active North h e & a .  Inc. 
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RING TONE LICENSE 

Agreement made January 1.2006 between BMG Music Publishing NA. Inc. 245 Fifth Avenue. New 
York, NY 10016 (hereinafter referred to as "Licensor") and Genexies Mobile S.L.. Avda. Pio XII. 94, 
Bloque 1, Bajos. 28036 Madrid (hereinafter "Licensee"). 

For good and valuable consideration, Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants to Licensee the non-exclusive license for the territory of the 
United States ('the Territory") for a term commencing on January 1, 2006 and expiring on December 
31, 2006 ('the Term") to use the musical works listed on Schedule "A" attached hereto ('the 
Composition(s)') (but solely to the extent of Licensor's interest therein) as follows: 

(i) To create an arrangement of the Compositions consisting of musical tones (the 
"Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamental character of the applicable Composition, and record up to thirty (30) seconds of 
an Arrangement (the "Recording(s)"); 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate up to thirty (30) 
seconds of a Composition as embodied in a pre-existing master recording (a "Master 
Recording") into a ring tone format (individually and collectively, a "Ring Tone"); 

(iii) To create a database containing the Ring Tone(s) available to Licensee's customers or 
subscribers andlor to third party companies serviced by Licensee ("Third Party Companies") 
which in turn service customers or subscribers ('the Customers') 

(iv) Subject to paragraph I(b) below. to synchronize Ring Tones with graphic images (a 
"Graphic") (collectively, a "Graphic Tone") which may be viewed solely on a Customer's 
mobile telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a "Download"). for the express 
purpose of such Ring Tone(s) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customer's mobile phones and Licensee's andlor Third Party 
Companies' web site(s) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Notwithstanding anything to the contrary contained herein, each Graphic Tone shall 
be subject to Licensor's prior written approval and shall be listed on Schedule "B" attached hereto. 

(c) Schedule " A  and Schedule "6" may be amended, in Licensor's sole discretion. from 
time to time as reasonably requested by Licensee on a composition-by-composition basis, subject to 
the terms of this Agreement. In addition. Licensor may, in its sole discretion, inform Licensee from 
time to time of additional Compositions it wishes to make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a "work made 
for hire" for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire, 
then the Licensee hereby sells, assigns, and transfers over to Licensor, and releases and quitclaims 
unto Licensor. its successors and assigns. all right. title and interest in and to the Arrangements and 
all rights therein and thereto, for the United States and throughout the world, forever, including any 
and all copyright terms, and all extension terms of copyright, for all uses and purposes whether now 
known or hereafter created, free from payment of any royalty or further compensation. 

2. Licensor reserves all rights in and to the Composition(s), including the right in its sole 
discretion to restrict or rescind the use of any Composition at any time. In the event that Licensor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon as practicable 
after receiving notice. 

3. In consideration of the foregoing licence. Licensee shall pay to Licensor the following: 
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(a) Rinq Tones: W~th respect to each individual Download of a Ring Tone, a sum equal 
to Licensor's percentage of control of each applicable Composition (the "Licensor Share") multiplied 
by ten percent (1 0%) of the actual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royalty'), provided that in no circumstances shall the Ring Tone Royalty be less than the 
Licensor Share of each applicable Composition multiplied by $.I25 per Download irrespective of the 
price (if any) actually charged; 

(b) Graphic Tones: With respect to each individual Download of a Graphic Tone, a sum 
equal to Licensor's percentage of tontrol.of each dpplica'ble Composition (the "Licensor Share") 
multiplied by ten percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'), provided that in no arcumstances shall the Graphic Tone 
Royalty be less than the Licensor StiBie of eqcli'applicable Composition multiplied by $.20 per 
Download irrespective of the'pnce (if any) actually'charged; 

. , . . . . .. .. . . . 

(c) Fixinq Fee: For each ~om~os i t i on  initially converted to a Ring Tone or Graphic Tone. 
a one-time non-recoupable fixing fee equal to the Licensor Share of each applicable Composition 
multiplied by $25 (the 'Fixing Fee"). For avoidance of doubt, if a Fixing Fee for a particular 
Composition is paid in connection with the creation of a. Ring Tone, an additional Fixing Fee will not 
be due if such Ring Tone is later converted to a Graphic Tone. Conversely. if a Graphic Tone is 
initially created by Licensee. an additional Fixing Fee will not be due if the applicable Composition is 
later exploited solely as a Ring Tone. 

(d) Prior Advance: Reference is made to the advance of $10,000 previously paid in 
connection with the agreement between Licensor and Licensee dated January 1,2005 (the "Prior 
Agreement"). Each pqty acknowledges and agrees thatthe Prior Advance shall be treated as the 
advance under this agreement and shall be recoupable from royalties payable hereunder. 

(e) If at any time during the Term hereof Licensee pays any royalty, fixing or other 
 nice fee in connect]#"with its Ring Tone or Graphic Tone service within the Territory to any other 
owner or administrator ohusic~composit ions higher than the Ring Tone Royalty. Graphic Tone 
Royalty or Fixing Fee specified hereunder, on a per composition basis or otherwise, Licensee shall 
pay such higher royalty or fixing fee to Licensor retroactively to the first accounting period during 
which such higher royalty or fixing fee is accounted to such other owner or administrator. 

(f) Referencelsmade to record companies which control certain Master Recordings (the 
"Record Companies'l who may enter in agreements with Licensee which provide. among other 
things, that the Record Companies will pay to Licensor a royalty in connection with Compositions 
contained in Master Recordings exploited as Ring Tones by Licensee (the "RC Tones"). Only to the 
extent that Licensor enters into separate license agreements with such Record Companies which 
specifically provide that the applicable Record Company will compensate Licensor with respect to the 
sale of RC Tones shall Licensee'not be obligated to pay Licensor Ring Tone Royalties in connection 
with the sale of RC Tones. 

4. Within forty five (45) days afler the end of each quarterannual period, i.e. ending March 31. 
June 30. September 30 and December 31. Licensee shall render to Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall report each Composition by title, song code number (as 
indicated on Schedules A and B), the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties and Fixing Fees due. All 
accountings and resultant royalties and fees shall be forwarded to BMG Music Publishing NA. Inc., 
8750 Wilshire Boulevard. Beverly Hills. CA 9021 1, attn: Director of Royalties. 

5. (a) Licensee shall maintain accurate and complete records and books of account 
detailing the creation of Ring Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may conduct such audit only during Licensee's usual 
business hours, and at the place where it keeps the books and records to be examined, on at least 
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thirty (30) days prior notice. 

(b) Such audit shall be conducted at Licensor's sole expense, except that if any audit 
reveals an error resulting in an underpayment to Licensor of five percent (5%) or more of the total 
amount accounted to Licensor during the accounting periods audited, then Licensee shall pay to 
Licensor all reasonable audit costs, including travel, hotel and per diems. together .with the 
underpayment. 

(c) Any royalty shortfall shall bear interest at the composite "prime rate' (as published in 
the Wall Street Journal) plus two percent (2%). 

6. Licensee may not assign, transfer or sub-licence any of its rights hereunder without Licensor's 
prior written consent and any purported such assignment, transfer or licence shall be void ab initio. 

7. (a) Licensor may terminate Ulis Agreement by giving Licensee notice in any of the 
following circumstances: 

(i) If Licensee fails to perform any of its material obligations under this agreement for 
any reason (including impossibility of performance) and such failure has not been remedied to 
Licensor's satisfaction within thirty (30) days after Licensor gives Licensee notice of it. 

(ii) If Licensee attempts to assign any ofits rights under this agreement without 
Licensor's prior written consent, or if any of those rights succeeds to any other person or entity by 
operation of law. 

(iii) If the control or ownership of Licensee or the majority of Licensee's capital stock 
vests, directly or indirectly, in any person or entity except the persons or entities who actually own 
Licensee's outstanding capital stock now, without Licensor's prior written consent. 

(b)  This Agreement will terminate automatically. without notice. if Licensee is dissolved or 
its assets are liquidated. or if Licensee becomes insolvent. or if a proceeding in bankruptcy, for a 
reorganization, or for other relief from the claims of creditors, or any similar proceeding, takes place 
with respect to Licensee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon the expiration or termination of the Term, all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retrieval and shall make no further use of the Composition(s), or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents, warrants and agrees as follows (with respect to the Licensor 
Share of the Compositions described in Schedules A and B): 

(i) Licensor has full right., power and authority to enter into this agreement and to  grant 
to the Licensee all rights herein set out upon the terms and conditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(iii) Licensor will pay any and all fees, royalties and other sums due to the songwriters of 
the Compositions as well as to publishers and copublishers whom Licensor administer with respect to 
the royalties received by it hereunder. 

(b) Licensee warrants, represents and agrees as follows: 

(I) Licensee has the full right, power and authority to enter into and perform this 
agreement upon the terms and conditions set forth herein. 

Genexies (12 -21-051  IBMGI 
3 



(ii) Licensee shall take all steps reasonably necessary to secure and maintain protection 
of the Compositions. by way of encryption or otherwise, under copyright and equivalent or similar laws 
throughout the Territory. 

(iii) Upon receipt of written instruction from Licensor. Licensee shall not, to the extent 
permitted by law, license any Customer or other user that is engaged in piracy, illegal activities or 
other unauthorized use of the Ring Tones or the Compositions, or that has otherwise been designated 
by the RIAA, IFPI or other such body as an illegal producer or distributor. 

(iv) Licensee shall either own or control and/or have valid and enforceable licenses with 
the applicable rights holders with resped to all aspects of their Ring Tone sewice including, without 
limitation, any Master Recordings andlor Graphics. 

, (c) Each party (for these purposes, "lndemnitor") shall indemnify, defend and hold the 
other party ("lndemnitee"), its successors. assigns, agents and licensees, free and harmless from and 
against any and all claims, demands. damages. expenses, losses or costs (including reasonable 
attorneys' fees and costs). or any sums paid in settlement, arising out of or incurred as a direct result 
of any actual breach of the representations, warranties, agreements and undertakings of or by the 
party concerned. lndemnitee shall notify lndemnitor of any claim presented to lndemnitee by a third 
party. lndemnitor shall defend any third party claim, at its sole expense, with counsel approved by 
Indemnitee, except that, at Indemnitee's option, lndemnitee may defend the claim (at Indemnitofs 
sole expense) and shall consult with lndemnitor about choice of counsel and the conduct of the 
proceeding. No such claim asserted by a third party may be settled by lndemnitee without 
Indemnitofs prior written consent (such consent not to be unreasonably withheld or delayed), so long 
as lndemnitor is actively defending such claim in a manner consistent with industry norms. unless 
lndemnitee shall agree not to seek indemnity from lndemnitor for any settlement payment made by 
lndemnitee to the claimant. 

9. (a) For the avoidance of doubt, no rights are granted in any Master Recordings 
of the Composition(s) or Graphics, and no rights are granted other than those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or this agreement without the prior written consent of Licensor. 

(c) Licensor will have no obligation to renew or extend ihe License afler the end of the 
Term, and may decline to do so in its unrestricted discretion. 

(d) Licensee shall be responsible for securing, and paying .for, whatever public 
performance licenses required in connection with its Ring Tone sewice throughout the Territory. For 
avoidance of doubt, it is acknowledged andagreed that the Royalty shall not be inclusive of public 
performance monies payable in connection with Ring Tones, if any, and no public performance 
license is granted hereunder. 
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10. This Agreement shall be governed by and construed in accordance with the laws of the State 
of New York whose courts shall have exclusive jurisdiction over any dispute arising herefrom. 

11. This Agreement contains all of the terms agreed between the parties and replaces any and all 
previous agreements whether written or oral concerning the subject matter hereof. 

AS WITNESS the hands of the parties the day and year first above written 

BMG Music Publishing NA. Inc. 

By: a 
I 

Genexies Mobile S.L. 
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RING TONE LICENSE 

Agreement made January I. 2006 between Zomba Enterprises Inc. 245 Fifth Avenue. New York. NY 
10016 (hereinafter referred to as "Licensor") and Genexies Mobile S.L.. Avda. Pio XII, 94, Bloque 1, 
Bajos, 28036 Madrid (hereinafter "Licensee"). 

For good and valuable consideration, Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants to Licensee the non-exclusive license for the territory of the 
United States ('the Territory') for a term commencing on January 1, 2006 and expiring on December 
31, 2006 ('the Term") to use the musical works listed on Schedule "A" attached hereto ('the 
Composition(s)') (but solely to the extent of Licensor's interest therein) as follows: 

(i) To create an arrangement of the Compositions consisting of musical tones (the 
"Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamental character of the applicable Composition, and record up to thirty (30) seconds of 
an Arrangement (the "Recording(s)"); 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate up to thirty (30) 
seconds of a Composition as embodied in a pre-existing master recording (a 'Master 
Recording") into a ring tone format (individually and collectively, a "Ring Tone"); 

(iii) To create a database containing the Ring Tone(s) available to Licensee's customers or 
subscribers andlor to third party companies serviced by Licensee ("Third Party Companies") 
which in turn service customers or subscribers ('the Customers') 

(iv) Subject to paragraph I(b) below, to synchronize Ring Tones with graphic images (a 
"Graphic") (collectively, a "Graphic Tone") which may be viewed solely on a Customefs 
mobile telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a "Download"), for the express 
purpose of such Ring Tone(s) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customer's mobile phones and Licensee's and/or Third Party 
Companies' web site(s) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Nolwithstanding anylhing to the contrary contained herein. each ~ r a ~ h i c  Tone shall 
be subject to Licensor's prior written approval and shall be listed on Schedule "B" attached hereto. 

(c) Schedule " A  and Schedule " B  may be amended, in Licensor's sole discretion, from 
time to lime as reasonably requested by Licensee on a composition-by-composition basis, subject to 
the terms of this Agreement. In addition, Licensor may, in its sole discretion, inform Licensee from 
time to time of additional Compo~i1i~r)s it yishes to make av?il.abl.e for license hereunder. 

, . . ._ 
(d) All Arrangements created pursuant to this license shq\l be cansidered a "work made 

for hire" for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire, 
then the Licensee hereby sells, assigns. and transfers over to Licensor, and releases and quitclaims 
unto Licensor, its successors and assigns, all right, title and interest in  and to the Arrangements and 
all rights therein and thereto, for the United States and throughout the world, forever. including any 
and all copyright terms, and all extension terms of copyright, for all uses and purposes whether now 
known or hereafter created, free from payment of any royalty or further compensation. 

2. Licensor reserves all rights in and to the Composition(s), including the right in its sole 
discretion to restrict or resund the use of any Composition at any time. In the event that Licensor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon as practicable 
after receiving notice. 
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3. In consideration of the foregoing licence, Licenseeshall pay to Licensor the following: 

(a) Rinq Tones: With respect to each individual Download of a Ring Tone. a sum equal 
to Licensor's percentage of control of each applicable Composition (the "Licensor Share") multiplied 
by ten percent (10%) of the actual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royalty"), provided that in no circurnstances shall the Ring Tone Royalty be less than the 
Licensor Share of each applicable Composition multiplied by $.I25 per Download irrespective of the 
price (if any) actually charged; 

(b) Graphic Tones: With respect to each individual Download of a Graphic Tone, a sum 
equal to Licensofs percentage of control of each applicable Composition (the "Licensor Share') 
multiplied by ten percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'), provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Licensor Share of each applicable Composition multiplied by 8.20 per 
Download irrespective of the price (if any) actually charged; 

(c) Fixinq Fee: For each Composition initially converted to a Ring Tone or Graphic Tone, 
a one-time non-recoupable fixing fee equal to the Licensor Share of each applicable Composition 
multiplied by $25 (the "Fixing Fee"). For avoidance of doubt, if a Fixing Fee for a particular 
Composition is paid in connection with the creation of a Ring Tone, an additional Fixing Fee will not 
be due if such Ring Tone is later converted to a Graphic Tone. Conversely, if a Graphic Tone is 
initially created by Licensee, an additional Fixing Fee will not be due if the applicable Composition is 
later exploited solely as a Ring Tone. 

(d) Prior Advance: Reference is made to the advance of $10.000 previously paid in 
connection wilh the agreement between Licensor and Licensee dated January 1, 2005 (the "Prior 
Agreement"). Each party acknowledges and agrees that the Prior Advance shall be treated as the 
advance under this agreement and shall be recoupable from royalties payable hereunder. 

(e) If at any time during the Term hereof Licensee pays any royalty, fixing or other 
service fee in connection with its Ring Tone or Graphic Tone service within the Territory to any other 
owner or administrator of musical compositions higher than the Ring Tone Royalty. Graphic Tone 
Royalty or Fixing Fee specified hereunder. on a per composition basis or otherwise. Licensee shall 
pay such higher royalty or fixing fee to Licensor retroactively to the first accounting period during 
which such higher royalty or fixing fee is accounted to such other owner or administrator. 

( f )  Reference is made to record companies which control certain Master Recordings (the 
"Record Companies") who may enter in agreements with Licensee which provide, among other 
things. that the Record Companies will pay to Licensor a royalty in connection with Compositions 
contained in Master Recordings exploited as Ring Tones by Licensee (the "RC Tones"). ' Only to the 
extent. that Licensor enters into separate license agreements with such Record Companies which 
specifically provide that the applicable Record Company will compensate Licensor with respect to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in connection 
with the sale of RC Tones. 

4. Within forty five (45) days afler the end of each quarterannual period, i.e. ending March 31. 
June 30, September 30 and December 31. Licensee shall renqer to Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; Grid (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall report each Composition by title, song code number (as 
indicated on Schedules A and 0). the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties andFixing Fees due. All 
accountings and resultant royalties and fees shall be forwarded to Zomba Enterprises Inc., 8750 
Wllshire Boulevard. Beverly Hills, CA 9021 1, ann: Director of Royalties. 

5.  (a) Licensee shall maintain accurate and complete records and books of account. 
detailing the creation of Ring Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may conduct such audit only during Licensee's usual 
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business hours, and at the place where it keeps the books and records to be examined, on at least 
thirty (30) days prior notice. 

(b) Such audit shall be conducted at Licensor's sole expense, except that if any audit 
reveals an error resulting in an underpayment to Licensor of five percent (5%) or more of the total 
amount accounted to Licensor during the accounting periods audited, then Licensee shall pay to 
Licensor all reasonable audit costs, including travel, hotel and per diems, together with the 
underpayment. 

(c) Any royalty shortfall shall bear interest at the composite "prime rate' (as published in 
the Wall Street Journal) plus two percent (2%). 

6. Licensee may not assign. transfer or sub-licence any of its rights hereunder without Licensor's 
prior written consent and any purported such assignment, transfer or licence shall be void ab initio. 

7. (a) Licensor may terminate this Agreement by giving Licensee notice in any of the 
following circumstances: 

(i) If Licensee fails to perform any of its material obligations under this agreement for 
any reason (including impossibility of performance) and such failure has not been remedied to 
Licensor's satisfaction within thirty (30) days after Licensor gives Licensee notice of it. 

. (ii) If Licensee attempts to assign any of its rights under this agreement without 
Licensor's prior written consent. or if any of those rights succeeds to any other person or entity by 
operation of law. 

(iii) If the control or ownership of Licensee or the majority of Licensee's capital stock 
vests, directly or indirectly, in any person or entity except the persons or entities who actually own 
Licensee's outstanding capital stock now. without Licensor's prior written consent. 

(b) This Agreement will terminate automatically, without notice, if Licensee is dissolved or 
its assets are liquidated. or if Licensee becomes insolvent, or if a proceeding in bankruptcy, for a 
reorganization, or for other relief from the claims of creditors, or any similar proceeding, takes place 
with respect to Licensee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon the expiration or termination of the Term, all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retrieval and shall make no further use of the Composition(s), or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents, warrants and agrees as follows (with respect to toe Licensor 
Share of the Compositions described in Schedules A and B): 

(i) Licensor has full right, power and authority to enter into this agreement and to grant 
to the Licensee all rights herein set out upon the terms and conditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(iii) ~icensor will pay any andall fees, royalties and other sums due to the songwriters of 
the Compositions as- well as to publishers and copublishers whom Licensor administer with respect to 
the royalties received by it  hereunder. 

(b) Licensee warrants. represents and agrees as follows: 
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(i) Licensee has the full right, power and authority to enter into and perform this 
agreement upon lhe terms and condilions set forth herein. 

(ii) Licensee shall take all steps reasonably necessary to secure and maintain protection 
of the Compositions, by way of encryption or otherwise. under copyright and equivalent or similar laws 
throughout the Territory. 

(iii) Upon receipt of written instruction from Licensor. Licensee shall not, to the extent 
permitted by law, license any Customer or other user that is engaged in piracy, illegal activities or 
other unauthorized use of the Ring Tones or the Compositions, or that has otherwise been designated 
by the RIAA, IFPI or other such body as an illegal producer or distributor. 

(iv) Licensee shall either own or control andfor have valid and enforceable licenses with 
the applicable rights holders with respect to all aspects of their Ring Tone service induding. without 
limitation, any Master Recordings andlor Graphics. 

(c) Each party (for these purposes. "lndemnitor) shall indemnify, defend and hold the 
other party ("lndemnitee"), its successors, assigns, agents and licensees, free and harmless from and 
against any and all claims, demands, damages, expenses. losses or costs (including reasonable 
attorneys' fees and costs), or any sums paid in settlement, arising out of or incurred as a direct result 
of any actual breach of the representations, warranties. agreements and undertakings of or by the 
party concerned. lndemnitee shall notify lndemnitor of any daim presented to lndemnitee by a third 
party. lndemnitor shall defend any third party claim, at its sole expense, with counsel approved by 
Indemnitee, except that. at Indemnitee's option. lndemnitee may defend the claim (at Indemnitot's 
sole expense) and shall consult with lndemnitor about choice of counsel and the conduct of the 
proceeding. No such claim asserted by a third party may be settled by lndemnitee without 
Indemnitor's prior written consent (such consent not to be unreasonably withheld or delayed), so long 
as lndernnitor is actively defending such claim in a manner consistent with industry norms, unless 
lndemnitee shall agree not to seek indemnity from lndemnitor for any settlement payment made by 
lndernnitee to the claimant. 

9. (a) For the avoidance of doubt. no rights are granted in any Master Recordings 
of the Composition(s) or Graphics, and no rights are granted other than those expressly referred to 
herein. 

(b) Licensee'shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or this agreement without the prior written consent of Licensor. 

(c) Licensor will have no obligation to renew or extend the License after the end of the 
Term, and may decline to do so in its unrestricted discretion. 

(d) Licensee shall be responsible for securing, and paying for, whatever public 
performance licenses required in connection with its Ring Tone service throughout the Territory. For 
avoidance of doubt, it is acknowledged and agreed that the Royalty shall not be inclusive of public 
performance monies payable in connection with Ring Tones, if any, and no public performance 
license is granted hereunder. 

Genexies (12-21-05) [Zornba) 



10. This Agreement shall be governed by and construed in accordance with the laws of the State 
of New York whose courts shall have exclusive ju-'-diction over any dispute arising herefrom. 

11. This Agreement contains all of the terms agreed between the parties and replaces any and all 
previous agreements whether written or oral concerning the subject matter hereof. 

AS WITNESS the hands of the parties the day and year first above written 

Zomba Enterprises Inc. 

By: 

Genexies Mobile S.L. 

&b, 
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RING TONE LICENSE 

Aqreement made 4 between Zomba Enterprises Inc.. 1540 Broadway. New York. 
N? 10036 (hereinafter referred to as "Licensorn) and Mobile Lifestyles, Inc.. 1427 East Penrose Drive. 
Salt Lake city. Utah 841 03 (hereinafter "Licensee"). 

For good and valuable consideration. Licensor and the Licensee hereby agree 

1. (a) Licensor grants to Licensee the non-exclu 
United States ('the Territory") for a term commencing on 

('the Term") to use the musical works listed on Schedule .A' attached hereto ('the 
Composition(s)') (but solely to the extent of Licensor's interest therein) as follows: 

(i) To create an arrangement of the Compositions consisting of musical tones (the 
"Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamenta1,character of the applicable Composition, and record up to thirty (30) seconds of 
an Arrangement (the "Recording(s)'); 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate up to thirty (30) 
seconds of a Composition as embodied in a pre-existing master recording (a "Master 
Recording') into a ring tone format (individually and collectively, a "Ring Tone'); 

(iii) To create a database containing the Ring Tone(s) available to Licensee's customers or 
subscribers andtor to third party companies serviced by Licensee ('Third Party Companies') 
which in turn service customers or subscribers ?the Customers') 

(iv) Subject to paragraph l(b) below. to synchronize Ring Tones with graphic images (a 
"Graphic") (collectively, a "Graphic Tone") which may be viewed solely on a Customer's 
mobile telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a "Download"), for the express 
purpose of such Ring Tone@) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirly, 
(30) seconds each) on Customer's mobile phones and Licensee's andlor Third Party 
Companies' web site($ for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Notwithstanding anything to the contrary contained herein, each Graphic Tone shall 
be subject to Licensor's prior written approval and shall be listed on Schedule "B" attached hereto. 

(c) Schedule " A  and Schedule " 0  may be amended. in Licensor's sole discretion, from 
time to time as reasonably requested by Licensee on a composilion-by-composition basis, subject to 
the terms of this Agreement. In addition. Licensor may, in its sole discretion. inform Licensee from 
time to time of additional compositions it wishes to make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a ''work made 
for hire" for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire. 
then the Licensee hereby sells, assigns, and transfers over to Licensor. and releases and quitdaims 
unto Licensor. its successors and assigns, all right, title and interest in and to the Arrangements and 
all rights therein and thereto, for the United States and throughout the world, forever. including any 
and all copyright terms. and all extension t e n s  of copyright. for all uses and purposes whether now 
known or hereafter created. free from payment of any royalty or further winpensation. 

2. Licensor reserves all rights in and to the Composition(s). including the right in its sole 
discretion to restrict or rescind the use of any Composition at any time. In the event that Licensor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon as practicable 
afler receiving notice. 

3. In consideration of the foregoing licence. Licensee shall pay to Licensor the following: 
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(a) Rinq Tones: With respect to each individual Download of a Ring Tone, a sum equal 
to Licensor's percentage of control of each applicable Composition (the "Licensor Share") multiplied 
by ten percent (10%) of the actual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royalty), provided that in no circumstances shall the Ring Tone Royalty be less than the 
Licensor Share of each applicable Composition multiplied by $13 per Download irrespective of the 
price (if any) actually charged; 

(b) Graphic Tones: With respect to each individual Download of a Graphic Tone. a sum 
equal to Licensor's percentage of control of each applicable Composition (the "Licensor Share") 
multiplied by fifteen percent (1 5%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'), provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Licensor Share of each applicable Composition multiplied by $.20 per 
Download irrespective of the price (if any) actually charged; 

(c) Advance: An advance of $7.500 recoupable from all Royalties payable hereunder. 
$3750 is due promptly following execution of the agreement and the remaining balance is due within 
45 days afler said execution date. 

(d) If at any time during the Term hereof Licensee pays any royalty or other service fee in 
connection with its Ring Tone or Graphic Tone service within the Territory to any other owner or 
administrator of musical compositions higher than the Ring Tone Royalty or Graphic Tone Royalty 
specified hereunder. on a per composition basis or otherwise. Licensee shall pay such higher royalty 
to Licensor retroactively to the first accounting period during which such higher royalty is accounted to 
'such other owner or administrator. 

4. Within forty five (45) days after the end of each quarterannual period, i.e. ending March 31. 
June 30. September 30 and December 31, Licensee shall render to Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall report each Composition by title, song code number (as 
indicated on Schedules A and B), the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties due. All accountings and 
resultant royalties and fees shall be fowarded to Zornba Enterprises Inc.. 8750 Wilshire Boulevard. 
Beverly Hills, CA 9021 1. attn: Director of Royalties. 

5. (a) Licensee shall maintain accurate and complete records and books of account 
detailing the creation of Ring Tones and GraphicTones hereunder and all Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may conduct such audit only during Licensee's usual 
business hours. and at the place where it keeps the books and records to be examined. on at least 
thirty (30) days prior notice. 

(b) Such audit shall be conducted at Licensor's sole expense, except that if any audit 
reveals an error resulting in an underpayment to Licensor of five percent (5%) or more of the total 
amount accounted to Licensor during the accounting periods audited, then Licensee shall pay to 
Licensor all reasonable audit costs. including travel, hotel and per diems, together with the 
underpayment. 

(c) Any royalty shortfall shall bear interest at the composite "prime rate" (as published in 
the Wall Street Journal) plus two percent (2%). 

6. Licensee may not assign, transfer or sub-licence any of its rights hereunder without Licensor's 
prior written consent and any purported such assignment, transfer or licence shall be void ab inilio. 

7. (a) Licensor may terminate this Agreement by giving Licensee notice in  any of the 
following circumstances: 

(i) If Licensee fails to perform any of its material obligations under this agreement for 
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any reason (including impossibility of performance) and such failure has not been remedied to 
Licensofs satisfaction within thirty (30) days after Licensor gives Licensee notice of it. 

(ii) If Licensee attempts to assign any of its rights under this agreement without 
Licensofs prior written consent. or if any of those rights succeeds to any other person or entity by 
operation of law. 

(ii i) If the control or ownership of Licensee or the majority of Licensee's capital stock 
vests, directly or indirectly, in any person or entity except the persons or entities who actually own 
Licensee's outstanding capital stock now, without Licensor's prior written consent. 

(b) This Agreement will terminate aulornatically. without notice, if Licensee is dissolved or 
its assets are liquidated. or if Licensee becomes insolvent, or if a proceeding in bankruptcy, for a 
reorganization, or for other relief from the claims of creditors, or any similar proceeding, takes place 
with respect to Licensee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon.lhe expiration or termination of the Term. all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retrieval and shall make no further use of the Composition(s). or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents. warrants and agrees as follows (with respect to the Licensor 
Share of the Compositions described in Schedules A and 8): 

(i) Ucensor has full right. power and authority to enter into this agreement and to grant 
to the Licensee all rights herein set out upon the terms and conditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(iii) Licensor will pay any and all fees. royalties and other sums due to the songwriters of 
the Compositions as well as to publishers and copublishers whom Licensor administer with respect to 
the royalties received by it hereunder. 

(b) Licensee warrants, represents and agrees as follows: 

(i) Licensee has the full right. power and authority to enter into and perform this 
agreement upon the t e n s  and conditions set forth herein. 

(ii) Licensee shall take all steps reasonably necessary to secure and maintain protection 
of the Compositions. by way of encryption or otherwise. under copyright and equivalent or similar laws 
throughout the Territory. 

(iii) Upon receipt of written instruction from Licensor, Licensee shall not, to the extent 
permitted by law. license any Customer or other user that is engaged in piracy. illegal activities or 
other unauthorized use of the Ring Tones or the Compositions. or that has otherwise been designated 
by the RIAA, lFPl or other such body as an illegal producer or distributor. 

(iv) Licensee shall either own or control andlor have valid and enforceable licenses with 
the applicable rights holders with respect to all aspects of their Ring Tone service including, without 
limitation. any Master Recordings andlor Graphics. 

(c) Each party (for these purposes, "Indemnitor") shall indemnify. defend and hold the 
other party ("lndemnitee"), its successors, assigns, agents and licensees, free and harmless from and 
against any and all daims, demands, damages, expenses, losses or costs (including reasonable 
allorneys' fees and costs). or any sums paid in settlement, arising out of or incurred as a direct result 
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of any. actual breach of the representations, warranlies. agreements and undertakings of or by the 
party concerned. lndemnilee shall notify lndemnitor of any claim presented lo Indemnitee by a third 
party. lndemnitor shall defend any third party claim, at its sole expense, with counsel approved by 
Indemnitee, except that. at Indemnitee's option. lndemnitee may defend the claim (at Indemnitor's 
sole expense) and shall consult with lndernnitor about choice of counsel and the conduct of the 
proceeding. No such daim asserted by a third party may be settled by lndernnitee without 
Indemnitoh priorwritten consent (such consent not to be unreasonably withheld or delayed), so long 
as lndemnitor is actively defending such claim in a manner consistent with industry norms, unless 
lndemnitee shall agree not to seek indemnity from lndemnitor for any settlement payment made by 
lndemnitee to the claimant. 

9. (a) For the avoidance of doubt, no rights are granted in any Master Recordings 
of the Composition(s) or Graphics, and no rights are granted other than those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or this agreement without the prior written consent of Licensor. 

(c) Licensor will have no obligation to renew or extend the License after the end of the 
~ k r m .  and may decline to do so in its unrestricted discretion. 

(d) Licensee shall be responsible for securing. and paying for, whatever public 
performance licenses required in connection with its Ring Tone service throughout the Territory. For 
avoidance of doubt, it is acknowledged and agreed that the Royalty shall not be inclusive of public 
performance monies payable in connection with Ring Tones, if any, and no public performance 
license is granted hereunder. 

10. This Agreement shall be governed by and construed in accordance with the laws of the State 
of New York whose courts shall have exclusive jurisdiction over any dispute arising herefrom. 

11. This Agreement contains all of the terms agreed behveen the parties and replaces any and all 
previous agreements whether written or oral concerning the subject matter hereof. 

AS WITNESS the, hands of the parties the day and year first above written 

Zornba Enterprises lnc. 

By: 

Mobile Lifestyles. Inc. 

By: hi&-\ 
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DEC-15-2005 15:19 FR0N:BMC PUBL ING 310 358 4765 TO: 5323370 

RING TONE LICENSE 

Agreement made December 1,2005 between BMG Music Publishing NA, Inc. 245 Fifth Avenue. New 
York, NY 10016 (hereinafler referred to as "Licensor) and Mobilo Lifestyles, Inc. 2000 Ponce de Leon 
Blvd.. 61h Floor. Coral Gables. FL 33134 (hereinafler 'Licensee"). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (a) Llcensor grants to Licensee the non-exclusive license for the territory of the 
United States ('me Territory') for a term commencing on December I. 2005 and expiring on 
November 30, 2005 Cthe Term") to use the musical works l~sted on Schedule 'A" attached hereto 
("the Composition(8)~ (but solely to the extent of Licensor's interest thereln) as follows: 

(1) To create an arrangement of the Compositions consisting of musical tones (the 
"Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamental charader of the applicable Composition, and record up to thirty (30) seconds of 
an Arrangement (the "Remrding(s)"); 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate up to lhirty (30) 
seconds of a Composition as embodied in a pre-existing master recording (a "Master 
Recording") into a ring tone format (individually and colledively. a "Ring Tone"); 

(lii) To  create a database containing the Ring Tone($) available to Licensee's customers or 
subscribers andlor to third party wmpanies serviced by Licensee ("Third Party Companles3 
which in turn sewice customers or subscribers ('the Customers') 

(iv) Subject to paragraph l(b) below. to synchronize Ring Tones with graphic images (a 
"Graphic") (colledively. a "Graphic Tone") which may be viewed solely on a Customefs 
mobile telephone: 

(v) To  download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a "Download"). for the express 
purpose of such Ring Tone(s) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customefs mobile phones and Licensee's andlor Third Party 
Companies' web site(s) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing'sarne. 

All of the foregoing advities shall be conducted at Licensee's sole expense. 

( b )  Notwithstanding anything to the contrary contained herein. each Graphic Tone shall 
be subject to Licensors prior written approval and shall be listed on Schedule "0" attached hereto. 

(c) Schedule "A" and Schedule "8" may be amended, in Licensor's sole discretion, from 
time to time as reasonably requested by Licensee on a composition-by-composilion basis. subject to 
the terms of this Agreement. In addilion, Licensor may, in its sole discretion. inform Licensee from 
time to time of additional Compositions it wishes to make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a "work made 
for hire" for Licensor. In the event Ule Arrangements shall be deemed not to be a work made for hire, 
then the Licensee hereby sells, assigns. and transfers over to Licensor. and releases and quitclaims 
unto Licensor. its successors and assigns, all right. title and Interest in  and to the Arrangements and 
all rights therein and thereto. for the United States and throughout Ihe world. forever, includlng any 
and all copyright terms. and all extension terms of copyright, for all uses and purposes whether now 
known or hereafter crealed. free from payment of any royaltyor furlher compensation. 

2. Licensor reserves all rights in  and to the Composition(s), including the righl in its sole 
discretion to restrid or rescind the use of any Composition at any time. In  tho event that Licensor 
shall request Llcensee to cease using any Composition, Licensee shall do so as soon as practicable 
after receiving notice. 

3. In  consideration of the foregoing licence. Licensee shall pay to Licensor the following: 
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(a) Rinq Tones: With respect to each individual Download of a Ring Tone. a sum equal 
to Licensor's percentage of control of each applicable Composition (the 'Licensor Share") multiplied 
by ten percent (10%) of the actual price charged to Customers for each Ring Tone Downloaded (the 
'Ring Tone Royalty'). provided that in no drcumstances shall the Ring Tone Royalty be less than the 
Licensor Share of each applicable composition multiplied by $.I25 per Download irrespective of h e  
price (if any) actually charged; 

(b) Graphic Tones: WIVI respect to each individual Download of a Graphic Tone. a sum 
equal to Licensor's percentage of wnlrol of each applicable Composition (the "Licensor Share') 
multiplied by ten percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'), provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Licensor Share of each applicable Composition multiplied by 6.20 per 
Download irrespective of the price (if any) actually charged; 

(c) Prior Advance: Reference is made to the advance of $7.500 previously paid in  
connection with the agreement between Licensee and Licensor dated December 6. 2004 (the 'Prior 
Agmement'). Each party acknowledges and agrees that $104.00 of the Prior Advance has been 
rewuped and that the remaining balance of such advance (i.e. $7396.00) shall be treated as the 
advance under this agreement and shall be recoupable from royalties payable hereunder. 

(d) I f  at any time during the Tenn hereof Licensee pays any royalty, fixing or other 
service fee in connedion wilh Its Ring Tone or Graphic Tone service within the Territory to any other 
owner or administrator o f  musical compositions higher than Ule Ring Tone Royalty or Graphic Tone 
Royalty specified hereunder, on a per composition basis orotherwise, Licensee shall pay such higher 
royalty or f d n g  fee to Licensor retroactively to the first accounting period during which such higher 
royalty or futing fee is accounted to such other owner or administrator. 

(e) Reference is made to record companies which control certain Master Recordings (the 
'Record Companies")who may enter in  agreements wilh Licensee which provide. among other 
things. that the Record Companies will pay to Licensor a royalty in connedion with Compositions 

.contained in Master Recordings exploited as Ring Tones by Licensee (the "RC Tones"). Only to the 
extent that Licensor enters into separate license agreements with such Record Companies which 
specifically provide that the applicable Record Company will cornpensale Licensor with respect to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in  connedion 
with the sale of RC Tones. 

4. Wihln forty five (45) days afler the end o f  each quarterannual period. i.6. ending March 31. 
June 30, September 30 and December 31. Licensee shall render to Llcensor'a true and detailed 
accounting of (i) all Rinn Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Graphic 
Tones aeated. Each accounting shall report each Composition by title. song code number (as 
indicated on Schedules A and B). the number of Oownloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties due. All accountings and 
resultant royalties and fees shall be forwarded to BMG Music Publishing NA. Inc.. 8750 Wilshire 
Boulevard. Beverly Hills. CA 9021 1. attn: Director of Royalties. 

5. (a) Licensee shall maintain accurate and complete records and books of account 
detalling the creation of Ring Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may conduct such audit only during Licensee's usual 
business hours. and at the place where it keeps Ule books and records to be examined. on at least 
thirty (30) days prior notice. 

(b) Such audit shall be conducted at Licensofs sole expense, except that if any audit 
reveals an error resulting in an underpayment lo  Licensor of live percent (5%) or more of the total 
amount accounted to Licensor during the accounting pen'ods audited, then Licensee shall pay to 
Licensor all reasonable audit costs, including travel. hotel and per diems, together with the 
underpayment. 
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(c) Any royalty shortfall shall bear interest at the composite 'prime rate" (as published in 
the Wall Street Journal) plus hV0 percent (2%). 

6. Licensee'may not assign, transfer or sub-licence any of its rights hereunder wlthout Licensor's 
p ~ o r  wrinen consent and any purported such assignment. transfer or licence shall be void sb inilio. 

7. (a) Licensor may terminate this Agreement by &ing Licensee notice in any of the 
following circumstances: 

(I) If Licensee fails lo perform any of its material obligations under this agreement for 
any reason (including impossibilily of performance) and such failure has not been remedied to 
Licensor's satisfaction within thirty (30) days after Licensor gives Licensee notice of it. 

(ii) I f  Licensee anempls to assign any of ils rights under this agreement without 
Licensors prior written consent. or if any of those rights succeeds to any oUler person or entity by 
operation of law. 

(iii) I f  lhe control or awnership of Licensee or the majority of Licensee's capllal stock 
vests, directly or indirectly. in any person or entity except Ihe persons ar entities who actually own 
Licensee's outslanding capital stock now, wlthout Licensofs prior written consent. 

(b) Thls Agreement will terminate automatically. without notice, i f  Licensee is dissolved ar 
its assets are liquidated. or if Licensee becomes insolvent, or if a procoeding in bankruptcy, for a 
reorganization, or for other relief from the claims of creditors, or any similar proceeding. takes place 
with resped to Licensee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon the expiration or termination of the Term. all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retrieval and shall make no further use of h e  Composition(s). or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents. warrants and agrees as follows (with respect to lhe Licensor 
Share of the Compositlons described in Schedules A and 0): 

(i) Licensor has full right. power and authority to enter into this sgreement and to grant 
to Ule Licensee all nghts herein set out upon the terms and wndilions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(iii) Licensor will pay any and all fees, royalties and other sums due to the songwriters of 
the Compositions as well as to publishers and copublisher6 whom Licensor administer wilh respect to 
the royalties received by it hereunder. 

(b) Licensee warrants, represenls andagrees as follows: 

(i) Licensee has the full right. power and authority to enter into and perform this 
agreement upon the terms and wndilions set forih herein. 

(ii) Licensee shall take all steps reasonably necessary lo  secure and maintain protection 
of the Compositions. by way of encryption or othenvise, under copyright and equivalent or similar taws 
throughout h e  Territory. 

(iii) Upon recclpt of wrinen instruction from Licensor. Licensee shall not. to the extent 
permitted by law. titense any Customer or other user that is engaged in piracy, illegal activities or 



other unaulhorized use of the Ring Tones or the Compositions, or that has otherwise been designated 
by the R W .  lFPl or other such body as an illegal producer or distributor. 

(iv) Licensee shall either own or control andlor have valid and enforceable licenses with 
the applicable righls holders with resped to all aspeds of their Ring Tone service including. without 
limilation, any Master Recordings andlor Graphics. 

(c) Each party (for these purposes, "lndernnitot') shall indemnify, defend and hold Ule 
other party ("lndemnitee"). its successors, assigns, agents and licensees. free and harmless from and 
against any and all dairns. demands, damages. expenses. losses or costs (including reasonable 
attorneys' fees and costs), or any sums paid in setllemenl, arising out of or incurred as a direct result 
of any actual breach of Ihe representations, warranties. agreements and undertakings of or by the 
party concerned. lndemnitee shall notify lndemnitor of any dairn presented to lndemnitee by a third 
party. lndemnitor shall defend any third party claim. at its sole expense. with counsel approved by 
Indemnitee. except that. at Indemnitee's option. lndemnitee may defend lhe daim (at Indemnitofs 
sole expence) and shall consul1 with Indernnitor about choice of counsel and the condud of the 
proceeding. No such claim asserted by a lhird party may be senled by lndemnitee without 
IndemnitoA prior wriffen consent (Such consent not to be unreasonably withheld or delayed). so long 
as lndemnitor is actively defending such claim in a manner consistent with industry norms, unless 
lndemnitee shall agree not to seek indemnity from lndernnitor for any senlement payment made by 
lndemnitee to the claimant. 

9. (a) For the avoidance of doubt, no rights are granted in any Master Recordings 
of the Composilion(s) or Graphics. and no rights are granted olher U~an those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Llcensoror this agreement without the priorwritlen consent o f  Licensor. 

(c) Licensor will have no obligation to renew or extend the License after Ihe end of the 
Term, and may decline to do so in  its unrestricted discretion. 

(d) Licensee shall be responsible for securing. and paying for, whatever public 
performance licenses required in connection with its Ring Tone service throughout the Territory. For 
avoidance of doubt. it is acknowledged and agreed lhat Ihe Royally shall not be inclusive of public 
performance monies payable in cpneclion wilh Ring Tones. if any, and no public performance 
license is granted hereunder. 
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10. This Agreement shall be governed by and construed in accordance with the laws af the Stale 
of New York whose courts shall have exclusive jurisdiction over any dispule arising herehorn. 

11. This Agreement contains all of Ihe terms agreed between the parties and replaces any and all 
previous agreements whelher wrinen or oral concerning the subject matter hereof. 

AS WITNESS the hands of Ule parties the day and year first above written 

[3MG Music Pubrishing NA. Inc. 

By: 

Mobile Lifestyles. Inc. 

By: [IC) 
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RING TONE LICENSE 

Agreement made December 1.2005 between BMG Music Publishing NA. Inc. 245 FiHh Avenue, New. 
Yo*, NY 10016 (hereinafter referred to as "Licensor) and Buongiomo USA. 235 Lincoln Road. Suite 
400. Miami Beach, FL 33139 (hereinafier "Licensee'). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants to Llcensee the non-exclusive license for the territory of the 
United Stales (?he Territory') for a term commencing on December 1. 2005 and expiring on 
November 30, 2006 ('the Term") to use the musitxtl woks listed on  Schedule "A" attached hereto 
('the Composition(s)') (but solely to the extent of Licensor's interest therein) as follows: 

(i) To create an arrangement of the Composit~ons consisting of musical tones (he 
'Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamental character of the applicable Composilion, and record up to thirty (30) seconds of 
an Arrangement (the "Recording(s)3; 

(ii) To transform the Recordings into mobile ring lone formats or to incorporate up to thirty (30) 
seconds of  a Composition as embodied in a pre-exisling master rearding (a "Master 
Recording") into a ring tone format (individually and collectively. a "Ring Tone"); 

(iii) To create a database containing the Ring Tone(s) available to Licensee's customers or 
subscribers nndlor to b i rd party companies serviced by Licensee ("Third Party Companies") 
which in turn service customers or subscribers ('lhe Customers') 

(iv) Subject to paragraph l(b) below, to synchronize Rlng Tones wilh graphic images (a 
"Graphic'? (collectively. a "Graphic Tone") which may be viewed solely on a Customers 
mobile telephone: 

(v) To download or otherwise trsnsmlt Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or olherwise) for personal use by the Customers (a "Download'), for the express 
purpose of such Ring Tone(s) sounding as a ringing alen on such mobile telephones: 

(vi) To promole and advertise Segments of the Graphic Tones or Ring Tones (not to exceed thirly 
(30) seconds each) on Customer's mobile phones and Licensee's andlor Third Party 
Companies' web site($) for the sole purpose of allowing a Customer to preview e Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducled at Licensee's sole expense. 

(b) Notwithstanding anything lo the contrary contained herein, each Graphic Tone shall 
be subject to Liconsofs prior written approval ond shall be listed on Schedule "8" attached hereto. 

(c )  Schedule "A" and Schedule "B" may be amended. in Licensops sole discretion, from 
time to lime as reasonably requested by Licensee on a composition-by-cornposilion basis. subject to 
the terms of this Agreement. In addition. Licensor may. in its sole discretion. inform Licensee from 
lime to time of additional Compositions it wishes to make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a "work made 
for hire' for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire, 
then the Licensee hereby sells. assigns. and transfers over lo Licensor, and releases and quildaims 
unto Licensor, its successors and assigns, all right, t~tle and interest in and to the Arrangements and 
all rights therein and thereto, for the United Stales and lhroughoul the world, forever. including any 
and all copyright terms, and all extension terms of copyright, for all uses and purposes whether now 
known or hereafter aeated. hee horn payment of any royalty or further compensation. 

2. Licensor reserves all rights in and lo the Composilion(s), including the right in its sole 
discretion to restrict or rescind the use of any composition at any time. In the event that Licensor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon as practicable 
after receiving notice. 

3. In consideration of the foregoing licence. Licensee shell pay to Licensor the following: 
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(a) Rinq Tones: With respect to each individual Download of a Ring Tone, a sum equal 
to Licensofs percentage of control of each applicable Composition (the "Ucensor Share') multiplied 
by len percent (10%) of the actual price charged to Customers for each Ring Tone Downloaded (the 
'Ring Tone Royalt)'), provided that in no circumstances shall the Ring Tone Royalty be less than the 
Licensor Share of each appliable Composition multiplied by 5.125 per Download irrespective of the 
price (if any) actually charged; 

(b) Graphic Tones: With resped to each individual Download of a Graphic Tone. a sum 
equal to Licensofs percentage of control of each applicable Composition (the 'Licensor Share") 
multiplied by (en percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'). provided that In no circumstances shall the Graphic Tone 
Royalty be less than the Licensor Share of each applicable Composition multiplied by $.20 per 
Download irrespective of the price (if any) actually charged; 

(c) Advance: An advan&of $2.500 which shall be. recoupable from all royalties payable 
hereunder. 

(d) Prior Advance; Reference is  made lo Lhe advance o f  $5,000 previously paid in 
connection with the agreement between Licsnsor and Licensee dated December I. 2004 (the "Prior 
Agreement"). Each pany acknowledges and agrees thal $4164.04 of Ihe Prior Advance has been 
recouped and that the remaining balance or such advance (i.0. $835.96) shall be treated as an 
addilional advance under this agreement and shall be recoupable from royallies payable hereunder. 

(e) If at any time during the Term hereof Licensee pays any royalty, fixing or olher 
service fee in connection with its Ring Tone or Graphic Tone servlce within the Territory to any other 
owner or adrninislralor of musical compositions higher than the Ring Tone Royally. Graphic Tone 
Royalty or Fixing Fee specified hereunder, on a per compo6ilion basis or otherwise, Licensee shall 
pay such higher royalty or fixing fee to Licensor relroactively to the first accounting period during 
which such higher royalty or foting he is accounted to such other owner or sdminislrator. 

(f) Reference is made to record mmpanies which control certain Master Recordings (the 
'Record Companies') who may enter in agreements with Licensee which provide, among other 
things, that the Record Companies will pay to Licensor a royally in connection with Compositions 
contained in Master Recordings exploited as Ring Tones by Licensee (the 'RC Tones"). Only to the 
extent that Licensor enters into separate license agreements with such Remrd Companies whlch 
specifically provide that the applicable Record Company will compensate Licensor with respect to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in connection 
with the sale of RC Tones. 

4. Within forty five (45) days after the end of each quanerannual period. i.e. ending March 31. 
June 30. September 30 and December 31. Licensee shall render lo Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall repod each Composition by title. song code number (as 
indicated on Schedules A and B). the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Ucensor of all Royalties and Fixing Fees due. All 
accountings and resultant royaWes and fees shall be forwarded to BMG Music Publishing NA, Inc., 
8750 Wilshire Boulevard. Beverly Hills. CA 9021 1, ann: Director of Royalties. 

5. (a) Llcensee shall maintain accurate and complete records and books of account 
detailing the creation of Ring Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may conduct such audit only during Licensee's usual 
business hours, and at the place whore it keeps the books and records to be examined, on at least 
thirty (30) days prior notice. 

(b) Such au&l shall be conducted at Licensofs sole expense, except that if any audit 
reveals an error resulting in an underpayment to Licensor of five percent (5%) or more of the total 
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amount accounted to Licensor during the accounting periods audited. then Llcensee shall pay to 
Licensor all reasonable audit costs. including travel, hotel and per diems, together wilh the 
underpaymenl. 

(c) Any royalty shortfall shall bear interest at the composite "prime rate" (as published in 
the Wan Street Journal) plus two percent (2%). 

6. Licensee may not assign. transfer or sub-licence any of ils rights hereunder without Licensor's 
prior written consent and any purported such assignment. transfer or licence shall be void ab inifio. 

7. (a) Licensor may terminate this Agreement by giving Licensee notice in any of the 
following circumstances: 

(i) If Licensee fails to perform any of its material obligations under this agreement for 
any reason (including impossibility of performance) and such failure has not been remedied to 
Licensor's satisfaction within thirty (30) days after Licensor gives Licensee notice of it. 

(ii) If Licensee attempts to assign any of its rights under this agreement without 
Licensor's prlor written consent. or if any of those rights succeeds lo any other person or entity by 
operation of law. 

(iii) If the control or ownership of Licensee or the majority of Licensee's capital stock 
vests, directly or indirectly, in any person or entily except the persons or entities who actually own 
Licensee's outstanding capital stock now, without Licensor's prior written consent. 

(b) This ~greement  will terminate automatically, without notice, if Licensee is dissolved or 
its assets are Ilquidated, or if Licensee becomes insolvent. or if a proceeding in bankruptcy, for a 
reorganization, or for other relief from the claims of creditors. or any similar proceeding. takes place 
with respect to Licensee or its properiy. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon the expiration or termination of the Term, all of Licensee's rights hereunder 
shall terminale. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retn'eval and shall make no further use of the Composition(s), or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents, warrants and agrees as follows (with respect lo the Licensor 
Share of the Cornposilions described in Schedules A and 0): 

(i) Licensor has full right, power and authority to enter Into this agreement and to grant 
to the Licensee all rights herein set out upon the terms and wnditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(iil) Licensor will pay any and all fees. royalties and other sums due to the songwriters of 
the Composilions as well as to publishers and copubllshers whom Licensor administer with respect to 
the royalties received by it hereunder. 

(b) Licensee wamnts, represents and agrees as follows: 

(i) Licensee has the full right. power and authority to enter into and perform this 
agrcemenl upon the terms and wnditions set forth herein. 

(ii) Licensee shall take all sleps reasonably necessary,to secure and maintain protection 
of the Compositions. by way of encryption or otherwise, under copyright and equivalent or similar laws 
throughout the Territory. 
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(iii) Upon receipt of written instruction from Licensor. Licensee shall not. to the extent 
permitted by law, license any Customer or other user that is engaged in piracy, illegal activities or 
other unauthorized use of the Ring Tones or the Composilions, or that has othewise been designated 
by the RIAA. IFPI or other such body as an illegal producer or dislribulor. 

(iv) Licensee shall either own or control sndlor have valid and enforceable licenses with 
the applicable rights holders with respect to all aspects of their Ring Tone service induding, without 
limitation, any Master Recordings andlor Graphics. 

(c) Each party (for these purposes, "Indemnitor") shall indemnify, defend and hold the 
other party ("lndemnitee"), its successors, assigns, agents and licensees. free and harmless from and 
against any and all claims, demands. damages. expenses, losses or costs (including reasonable 
attorneys' fees and costs), or any sums paid in settlement, arising out of or incurred as a direct result 
of any actual breach of the representations, warranties, agreements and undertakings of or by the 
party concerned. lndernnitee shall notify lndemnitor of any claim presented to lndemnitee by a third 
party. lndemnitor shall defend any third party clalrn, at its sole expense, wlth counsel approved by 
Indemnitee. excepl thal. at Indernnitee's option, lndemnitee may defend the daim (at Indernnitor's 
sole expense) and shall consult with lndernnaor about choice of counsel and the condud of the 
proceeding. No-such claim asserted by a third party may be settled by lndernnilee without 
Indemnitor's priorwritten consent (such consent not to be unreasonably withheld or delayed). so long 
as lndernnitor is aclively defending such claim In a manner consistent with industry norms, unless 
Indenmitee shall agree not to seek indemnity from lndemnitor for any settlement payment made by 
lndemnitee to the claimant. 

9. (a) For the avoidance of doubt, no rights are granted in any Master Recordings 
of the Cornposition(s) or Graphics, and no rights are granted other than those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or thls agreement without the prior written consent of Licensor. 

(c) Licensor wlll have no obligation to renew or extend the License after the end of the 
Term. and may decline to do so in its unrestricted discretion. 

(d) Licensee shall be responsible for securing, and paying for. whatever public 
performance licenses required in connection with Its Ring Tone service throughout the Territory. For 
avoidance of doubt, it is acknowledged and agreed that the Royalty shall not be inclusive of public 
performance monies payable in connection wilh Ring Tones, if any. and no public performance 
license is granted hereunder. 
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10. This Agreemenl shall be governed by and construed in accordance with the laws oi the S:ate 
of New York whose courts shall have exclusive jurisdiction over any dispute arising herelrom. 

11. , This Agreement contains all of the terms agreed between the parties and replaces any and all 
previous agreements whether written or oral concerning the subject matter hereof. 

AS WITNESS the hands of lhe parties the day and year first above written 

0MG Music Publishing NA, Inc. 

By: 

Buongiorno USA 
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RING TONE LICENSE 

Agreement made December 1.2005 between Zomba Enterprises Inc. 245 Fifth Avenue. New York. 
NY 1001 6 (hereinafter referred to as 'Licensof") and Buongiorno USA. 235 Lincoln Road, Suite 400. 
Miami Beach, FL 33139 (hereinafter 'Licensee"). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants to Licensee the non-exclusive license for the territory of the 
United States ('the Territory') for a term commencing on December I. 2005 and expiring on 
November 30, 2006 ('the Term'? to use the musical works listed on Schedule "A" attached hereto 
('the Composltion(s)') (but solely to the extent of Licensof s interest therein) as follows: 

(i) To create an arrangement of the Compositions consisting. of musical tones (the 
'Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamental character of the applicable Composilion. and record up to thirty (30) seconds of 
an Arrangement (the "Recording(s)"); 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate up to thirly (30) 
seconds of a Composition as embodied in a pre-existing master recording (a "Master 
Recording") inlo a ring tone format (individually and collectively, a "Ring Tone"): 

(iii) To create a database containing the Ring Tone@) available to Licensee's customers or 
subscribers andlor to third party companies serviced by Licensee ("Third Party Companies") 
which in turn service customers or subscribers (^the Customers') 

(iv) Subject to paragraph l(b) below. to synchronize Ring Tones with graphic Images (a 
"Graphic") (collectively, a "Graphic Tone") which may be viewed solely on a Customer's 
mobile telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a "Download"). for the express 
purpose of such Ring Tone(s) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customer's mobile phones and Licensee's andlor Third Party 
Companies' web site(s) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Notwithstanding anythlng to the contrary contained herein, each Graphic Tone shall 
be subject to Licensofs prior written approval and shall be listed on Schedule "B" attached hereto. 

(c) Schedule "A' and Schedule "B' may be amended. in Licensor's sole discretion, from 
time to time as reasonably requested by Licensee on a mmposition-by-composition basis, subject to 
the terms of this Agreement. In addition. Licensor may. in its sole discretion. inform Licensee from 
time to time of additional Compositions it wishes to make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a ''work made 
for hire" for Licensor. In the event the Arrangements shall be deemed no1 to be e work made for hire. 
then the Licensee hereby sells, assigns. and transfers over to Licensor, and releases and quitclaims 
unto Licensor, its successors and assigns, all righ1. title and interest in and to the Arrangements and 
all rights therein and thereto, for the United States and throughout the world. forever, including any 
and all copyright terms, and all extension terms of copyright. for all uses and purposes whether now 
known or hereafler created. free from payment of any royalty or further mmpensation. 

2. Llcensor reserve:, all rights in and to the Coniposition(s). including the  rlght in its sole 
disaetion to restrict or rescind the use of any Composition at any time. In the event that Licensor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon ns pncticable 
after receiving notice. 

3. In consideration of the foregoing licence. Licensee shall pay to Licensor the following: 



(a) Rinu Tones: With respect to each individual Download of a Ring Tone. a sum equal 
to Licen30fs percentage of contfol of each applicable Composition (the "Licensor Share") mulliplied 
by ten percent (1 0%) of the actual price charged to Customers for each Ring Tone Downloaded (the 
'Ring Tone Royalty'). provided that In nocircumstances shall the Ring Tone Royally be  less than the 
Licensor Share of each applicable Composilion multiplied by $.I25 per Download irrespedive of the 
price (if any) actually charged; 

(b) Grawhic Tones: With respect to each individual Download of a Graphic Tone. a sum 
equal to Licensofs percentage of control of each applicable Composition (he  'Licensor Share') 
multiplied by ten percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'), provided that in no circumstances shall tho Graphic Tone 
Royalty be less than the Licensor Share of each applicable Composition multiplied by $.20 per 
Download irrespective of the pn'ce (if any) actually charged: 

(c) ~dvance: An advance of $2,500 which shall be recoupable from all royalties payable 
hereunder. 

(d) Prior Advance: Reference is made to the advance of $5.000 previously paid in 
connection with the agreement between Licensor and Licensee dated December 1. 2004 (the "Prior 
Agreement"). Each party acknowledges and agrees that $3743.57 of the Prior Advance has been 
recouped and that the remaining balance of such advance (i.e. $1256.43) shall be treated as an 
additional advance under this agreement and shall be recoupable'from myallies payable hereunder. 

(8)  If at any time during the Term hereof Licensee pays any royalty. fixlng or other 
service fee in connection with its Ring Tone or Graphic Tone service within the Territory to any other 
owner or administrator of musical compositions higher than the Ring Tone Royalty. Graphic Tone 
Royalty or Fixing Fee specified hereunder, on a per composition basis or otherwise, Licensee shall 
pay such higher royalty or lixing fee to Licen30r retroactively to the lirst accounting period during 
which such higher royalty or fixing fee is accounted lo such other owner or administrator. 

(1) Reference is made to record companies which wntrol certain Master Recordings (the 
"Record Companies") who may enter in agreements with Licensee which provide, among other 
things. that the Record Companies will pay to Licensor a royalty in connection with Compositions 
contained in Master Recordings exploited as Ring Tones by Licensee (the "RC Tones"). Only to the 
extent that Licensor enters into separate license agreements wlth such Record Companies which 
specifically provide that the applicable Record Company will compensate Licensor with respect to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in connection 
with the sale of RC Tones. 

4. Within forly five (45) days after the end of each quarterannual period, i.e. ending March 31. 
June 30. September 30 and December 31. Licensee shall render to Licensor a true and detailed 
accounting of (i) all Ring Tones and GraphicTones Downloaded: and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall report each Composition by title. song code number (as 
indicated on Schedules A and 6). the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment lo  Licensor or all Royalties and Fixing Fees due. All 
accountings and resultant royalties and fees shalt be forwarded to Zomba Enterprises Inc.. 8750 
Wilshire Boulevard. Beverly Hills. CA 9021 1. attn: Director of Royalties. 

5. (a) Licensee shall maintain accurale and complete records and books of account 
detailing the creation of Ring Tones and Graphic Tones hereunder and all Oownloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may conduct such audit only duting Licensee's usual 
business hours, and at the place where it keeps the books and records to be examined, on at least 
thirty (30) days prior notice. 

@) Such audit shall be conducted at Licensofs sole expense, except that if any audit 
reveals an error resulting In an underpayment to Licensor of five percent (5%) or more of the total 
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amounl accounted to Licensor during the accounting periods audited, then Licensee shall pay to 
Licensor all reasonable audit costs, including travel, hotel and per diems. together with the 
underpayment. 

(c) Any royalty shortfall shall bear interest at the composite "prime rate" (as published in 
the Wall Street Journal) plus two percenl(2%). 

6. Licensee may not assign, transfer or sub-licence any of ils rights hereunder without Licensoh 
prior written consent end any purported such assignment. transfer or licence shall be void ab inilio. 

7. (a) I jmnsor may terminale this Agreement by giving I-lcensee notice in any of the 
following circumstances: 

(i) If Licensee fails to perform any of its material obligatlons under lhis agreement for 
any reason (including irnpossibilily of performance) and such fallure has not been remedied to 
Licensor's satisfadion within thirty (30) days ater Licensor gives Licensee notice of it. 

(ii) If Licensee attempts to assign any of its rights under this agreement without 
Licensor's prior written consent, or if any of those rights succeeds to any other person or entity by 
operation of law. 

(iii) If the control or ownership of Licensee or the majorily of Licensee's capital stock 
vests. directly or indireclly. in any person or entity except the persons or entities who actually own 
Licensee's outstanding capital stock now. withoul Licensor's prior writlen consent. 

(b) This Agreement will terminate automatically, without notice. i f  Licensee is dissolved or 
its assets are liquidated. or If Licensee becomes insolvent. or if a proceeding in bankruptcy, for a 
reorganization. or for other relief from Ihe claims of credilors. or any similar proceeding. takes place 
with respect lo  Licensee or its properly. 

(c) A terminalion of the Agreement under lhis paragraph 7 will not limit or affect any of 
Licensor's olher righls. 

(d) Upon the expiration or terminalion of the Term, all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retrieval and shall make no furlher use of the Composition(s), or of fhe Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents. warrants and agrees as follows (wilh resped to the Licensor 
Share of the Compositions described in Schedules A and B): 

(i) Licensor has full right. power and authority to enter into this agreemenl and to granl 
to the Licensee all rights herein set out upon the terms and conditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(iii) Licensor will pay any and all fees. royallies and other sums due to the songwriters of 
the Compositions as well as to publishers and copublishers whom Licensor administer with respect to 
the royalties received by it hereunder. 

(b) Licensee warrants, represents and agrees as follows: 

(i) Licensee has the full right, power and authority to enter into and perform this 
agreemenl upon the terms and conditions set forth herein. 

(ii) Licensee shall lake all steps reasonably necessary to secure and maintain protection 
of the Compositions, by way of encryption or otherwise, under copyright and equivalent or similar laws 
throughout the Territory. 
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(iii) Upon receipt of written instruction from ~icensor, Licensee shall not. to the extent 
permitted by law, license any Customer or other user that is engaged in piracy, illegal activities or 
other unauthorized use of the Ring Tones or the Composilions. or that has otherwise been deslgnated 
by the RIAA. lFPl or olher such body as an illegal producer or distributor. 

(iv) Licensee shall either own or Control andlor have valid and enforceable licenses with 
the applicable rights holders with respect lo all aspects of their Ring Tone service induding, without 
limitation, any Master Recordings andlor Graphics. 

(c) Each party (for these purposes. 'Indemnitor") shall indemnify, defend and hold the 
other party ("Indemnitee"). its successors, assigns, agents and licensees. free and harmless from and 
against any and all daims. demands. damages. expenses. losses or costs (induding reasonable 
attorneys' fees and costs), or any sums paid in settlement. arising out of or incurred as a direct result 
of any actual breach of the representations, warranties. agreements and undertakings of or by the 
party concerned. lndemnitee shall notify lndemnitor of any claim presented lo lndemnitee by a third 
party. lndemnitor shall defend any third party claim, at its sote expense. with counsel approved by 
Indemnitee, except that, at Indemnitee's option, lndemnitee may defend the daim (at Indemnitor's 
sole expense) and shall consult with lndemnilor about choice of counsel and the conducf of the 
proceeding. No such claim asserted by a third party may be senled by lndernnitee wiholrt 
Indcrnnitofs prior written consent (such consent not to be unreasonably withheld or delayed), so long 
as lndemnitor is aclively defending such claim in a manner consistent with industry norms, unless 
lndernnitec shall agree not to seek indemnity from lndemnitor for any settlemenl payment made by 
lndernnitee to the claimant. 

9. (a) For the avoidance of doubt. no fights are granted in any Master Recordings 
of the Composition(s) or Graphics. and no rights are granted other lhsn those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity malerials 
which make reference to Licensor or this agreement wilhout the prior written consent of Licensor. 

(c) Licensor will have no obligation lo renew or extend the License after the end of the 
Term, and may decline to do so in its unrestricted discretion. 

(d) Licensee shall be responsible for securing, and paying for, whatever public 
performance licenses required in connection with its Ring Tone service~throughout the Territory. For 
avoidance of doubt. it is acknowledged and agreed that the Royalty shall not be inclusive of public 
performance rnonles payable in connection with Ring Tones. If any. and no public performance 
license is  granled hereunder. 



10. This Agreement shall be governed by and construed in accordance with the laws of the State 
of New York whose courls shall have exclusive jurisdidion over any dispute arising herefrom. 

11. This Agreement contains all of the terms agreed between the parties and replaces any and all 
previous agreements whether written or oral concerning the subject matter hereof. 

AS WITNESS the hands of the parties the day and year first above written 

Zornba Enterprises Inc. 

Buongiorno USA 

Ruongiorno U Z A  12-15-05 fzombal 
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RING TONE UCENBE 

Agreement made December 1.2005 between BMG Music Publishing NA. Inc. 246 Fifth Avenue. New 
Ywk. NY 10016 (hereinafter referred to as "Licensor") and Mobile Streams. Inc.. 720 Moorefield Park 
Drive, Suite 140, Richmond, Virgina 23236 (hereinafter "Licenam"). 

For good and valuable consideration, Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants b Licensee the non-exclusive license for the territory of !he 
United States Cthe Terrltorf) for a term commencing on December 1, 2005 and expiring on 
November 30. 2008 Cthe Term") to use the musics1 works Listed on Schedule "A" attached heroto 
('the ComposiUon(s)3 (but solely to the extent of Licensor's Interest therein) as follows: 

(i) To create an arrangement of the Compositions consietlng of nluricol tonw (he 
"Amngemenr) pmvlded that in no event shall any arrangement change the basic melody or 
fundamntat character of the applicable Composlth, and record up to thlrty (30) ~ 0 3 n d 8  of 
an Arrangement (Ule "Recording(s)"); 

(ii) To transform the Recardings Into mobile ring tone formats or to incorporate up to thlrty (30) 
seconds of a Cornpositlan as embodied in a preexisting master recording (a 'Master 
Recording') into a ring tone format (individually and c o l ~ v e l y .  a "Ring Tone'); 

(iii) To create a detabebo wntaining the Ring Tom(s) available to Licensee's customer$ or 
subsoriben, and/or tn third party companim serviced by Liceneee ("ndrd Party Camponles') 
whlch In turn service austomers or eubscribers (Yhe Customers') 

(Iv) Subjsct to paragraph l(b) below. to synchronize Ring Tone6 with graphic images (a 
"Graphic")(colbdively, a "Graphic Tone") which may be viewed solely on a Customer's 
moblle telephone: 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephoned (for 
a fee or otherwise) for personal use by b e  Customers (a "Down1oad"). fw the expms 
purpose of such Ring Twre(s) sounding as a ringing alert on such mobile kkphonsa; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirly 
(30) seconds each) on Customer's mobile phones and Lioensee's andlor Third Party 
Companies' web slta(s) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing advities shall be conducted at Licensee's sole expense. 

@) Notwithstanding anything to the contrary contained hereln, each Graphic Tone shall 
be wbjed to Lioensor's prior written approve1 and ehall be listed on Schedule "8" attached hereto. 

(c) Shedule 'A- and Schedule 'B" may be amended, in Licensor's sde discretion, from 
time to time as reasonably requesled by Licensee on a cornpoddon-by-composition besie, 8ubjed b 
the terms of this Agreement In addnlon. Licensor may. In its sole discnrtlon. inform Licensee from 
time to time of addltlonal Compositlons it wishes to make available for l bnse  hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a "work mode 
for hie" tor Ucensor. In the event the Amangements shaA be deemed not to be a work made for hire. 
then the Licenses hereby sells, assigns, and transfers over to Ucensor. and releases and qultdalms 
unto Licensor, its successors and assigns, all right, title and interest in and lo the Arrangements and 
dl rights therein and thereto, for the United States and throughwt the world, forever, including any 
and all capyrlght tOrrn8, and all extension terms of copyright, for all uses and putposes whether nwv 
known or hereafter created, free from payment of any royalty or further campen~adon. 

2 Licensor reserves all rights in and to the Composition(s), including the right in its sole 
dimetion to restrid or resolnd the use of any Composition at any time. In the event that Ucensor 
shall request Lloensee to ease using any Composition, tioensee shdl do so as soon as pradcable 
after receiving notice. 

3. In consideration of the foregoing licence. Licensee shall pay to Licensor the following: 
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(a) Tones: With redpbd to each individual Download of a Ring Tone, a sum equal 
to Licensor's percentage of conbol of each applicable Composition (the " b n s w  Share') rnuhiplisd 
by ten percent (10%) of the adual price charged to Customers for each Rlng Tone Downloaded (the 
"Ring Tone Royalv), provided that in no circumstances shall the Rlng Tone Royalty be less then the 
Licensor Share of each applicable Composition multiplied by 5.125 per Download lrreepedive of Ule 
prlce (If any) actually charged; 

(b) GmOhii Tonag: W i  resped to ea& individual Download of a Graphic Tone, a sum 
equal to Licensofs percentage of control of each epplimble Compoettlon (the 'Licensor S h a d )  
multiplied by ten percent (1 0%) of the actual price charged to Customers for esdr Gnphic Tom 
Downloaded (the "Graphic Tone Royalty'), provided thet in no clrcumstancee shell the Graphic Tone 
Royalty be less than the Licensor Share of each applicable ComposiUon muWpUod by 3.20 per 
Downlold irrespective of the price (if any) adually charged; 

(c) fir in^ Fee: For each Cornpositlon initially converted ta a Ring Tone or Graphic Tone, 
a one-Ume non-recaupable Rtlng fee equal to the Licensor Share of each applicable ComposHbn 
multipliad by $25 (Ihe 'fiblng Fee'). For avoidance of doubt. if a Fixing FW for a particular 
Compodtbn is paid in connection with the creation of a Ring Tone, an additional Fixing FW will not 
be due if such Ring Tone is later converted to a GraphicTone. Conversely. H 8 Gmphlc Tone is 
lnltially aeated by Licensee. en addiional Fi ing Fee will not be due if the applicable CornposHion ie 
later explo'bd solely as a Rlng Tone. 

(d) Advance; Reference is made to the advance of Sl0,000 (the 'Prior Advance') 
previously paid in conneclion with the agreement belween Licensor end Licenbbe dated December 1, 
2003 and subsequently renewed December 1.2004 (the 'Prior AgreernenY). Each party 
acknowledges and agrees that $2900.27 of the Prior Advance he9 been recouped and that the 
mmalning balance of such advance (i.e. $7009.73) shah be treated as the advance under thls 
agreement and shall be recoupable from royalties payable hereder .  

(e) If at any time during the Tern? hereof Licensee p a p  any royalty, fixing or other 
service fee in connedion with its Ring Tone or Graphic Tone service within the Tan'tory to any o h r  
owner or administrator of musical compositions higher than h e  Ring Tone Royalty, Graphic Tone 
Royalty or Fixing Fee specified hereunder, on a per cornpositlbn bask or otherwise, Licensee shall 
pay such higher royalty or fixing fee to Licensor retroactively to the first acmunblng period during 
which such higher royalty or firlng fee le accounted to such other owner or admlni6tfltof. 

(9 Reference Is made to remrd companies which control certain Master Recordings (the 
" R w r d  Companlrs")ho may enter in agreements with Licensee which provide, among other 
things, that h e  Record Companies will pay to Licensar a royatty in connedion with Composltbns 
contained in Ma~ter Recardings exploited as Ring Tones by Licensee (the "RC Tones"). Only to the 
extent that Licensor enters into separate license agreements with such Re& Compmia, which 
spedcally provide that the applicable Record Company will compensate Licensor with respeot to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Rlng Tone Royalties in connedion 
with the sale of RC Tones. 

4. W n  fo* Rve (45) days aRer the end of each quarterannual pertod. i.e. ending March 31. 
June 30, September 30 and Demmber 31, Licensee shall render to Licensor a true and detailed 
acmunlimg of (i) all Ring Tones and Graphic Tones Downloaded; and (il) all Ring Tones and Graphlc 
Tones areated. Each accsuntlng shall report each Compmltion by title, song aode number (a6 
indicated on Schedules A and B). the number of Downloads and the resultant appllcoble RoyaWt 
due hereunder and be accompanied by payment to Licensor of all Royalties and Fbing Fee8 due. All 
aC€Ounting8 and resultant myanies and fees shall be forwarded to BMG Music Publishing NA Inc., 
8750 WUshlre Boulevard. Beverly Hills. CA 9021 1. a b :  Director of Royalties. 

5. (a) Licensee shall maintain accurate and complete recards and books of account 
detailing the creaUon of Ring Tones and Graphic Tonee hereunder and all Downloads and containing 
all other infonnetion needed to compute and ver i i  the amounts payable lo Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
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particular amtement only once. Licansor may conduct such audit only during Llcensee'r usual 
business houre, and at the place where i l  keeps the books and records to be examined, on st least 
thirty (30) days prior notice. 

(b) Such d i t  shall be mnduded at Licensor's sde expense, except that if any audit 
reveals an e m  maulllng in an underpayment to Licensor of five peroent (5%) or more of the total 
amount accounted to Licenmr during the accounting periods audited. then Limneee shell pay to 
Ucensor all reasonable audit costs, including bavel, hotel and per diems. together wfth the 
underpayment 

(c) Any royalty shortfall shall bear interest at the composite 'prime rate' (ae piublbhed in 
the Wall Street Journal) plus two percent (2%). 

6. Llcenaee may not assign, transfer or sub-licence any of its rlghts hereunder without Lianrrot's 
priormltten consenland any purported suah assignment. transfer or licence shall be vold ab in1u0. 

7. (e) Licenmr may terminate this Agreement by givhg L lceme notlco In any of the 
following circumstances: 

(I) It Licensee fails to perform any olits malorial obligation8 under this agreement for 
any reason (including lmpossiblllty of performance) and such fallure has not been remedied to 
Licensofa seti6fection wltfiin thirty (30) days after Licensor gives ticaneee notice of It. 

(ii) If Licenaae attempts to aesign any of its rlghts under this agreement without 
Licensofa prior written consent, or i f  any of those righls succeeds to any other parson or entity by 
operation of law. 

(iii) If the control or ownership of Liwnsee or the mejority of Licensee's capitel stock 
vests, directly or indirectly, in any pehon or entity except the p e r m s  Of entitie6 who Wuaiiy am, 
Licensee's outstanding capital stock now, without L i m e o h  prior written consent 

@) This Agreement will terminate evtomatically, without notim, tf Uoensee is dibb0Ivd Or 
its asseta are Ilquidoted. or if Licensee bkornes insolvent. or H 8 proceeding in bankruptcy, for a 
reorganization. or for other rellet from the claims of crediton. or any slmilar proceeding. taker place 
w h  respect to Licensee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensoh other rights. 

(d) . Upon the explratlon or termination of h e  Term. all d Linensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the dhbase ol posdble 
customer retrieval and 6haR make no further use of the Compositicn(s). or of the Recordings or Rlng 
Tones whoboever. 

8. (a) Licen6or represents. warrants and agrees as follows (with msped to the Licensor 
Share of the Compositions desaibed in Schedules A and B): 

(i) Licensor has full right, power and authority to enter into this agreement and to grant 
to the Licbneee all rights hereln set out upon the terms and conditions herein. 

(il) The Compositions are original copytighted works and in no way infringe the copyright 
or other rights of any third party. 

(iii) Ucensor will pay any and all fees, royalties and other s u m  due to the bongwriters of 
Vle Compositions a8 we1 as to publishers and copublisher$ whom Licensor admlnlster.wlth respect to 
Ule royalties reaelved by it hereunder. 

(b) Licensee warrants. represents and agrees as follows: 
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(i) Licensee hne the full n ~ h t  power and authority to onter in10 and perform thla 
agreement upon the terms and conditions set forth herein. 

(ii) Licensee shell take all steps reasonably necessary to secure and maintain proledion 
of Uls Compositions, by way of enoryption or otherwise, under copyright and equivebnt or simllar lawn 
throughout the Territory. 

011) Upon receipt of written instruction from Ucensor, Licensee shall not, to tho 6xtont 
perrnltted by law, llcense any Customer or other user that i s  engaged in piracy, illcgel adivities or 
other unauthorized use dthe Ring Tones or the Compositions, or that has otherwbe been dorighated 
by the RIA& IFPI or other such body as an illegal producer or distributor. 

(iv) Licensee shall either Own Or control andlor have valid and enforceable lbnses with 
the applicsble rights holders wiEh r e m d  to a# aspects of their Ring Tone rmvke indudlng. wlthovt 
Ilmitatlon, any Ma6ter Rawrdings a d o r  Graphics. 

(c) Each pa* (for these purposes. 'Indemnttor) shall indemnify, defend nnd hdd the 
other party ("lndemnltee"), Its successors, assigns, agents and licensees, free and hermlew from and 
against any and all clalms, demands, damages, expenses, losses or msb Ondudlng reasonable 
attorneys' fees and aosts), or any sums paid in settlement, arislng out of or incurred as a dlmd result 
of any actual breach of the representations, warrantlec, agnernents and undertakings of or by the 
party wnmmed. IndemnAeb shall notlty lndemnbr of any clalm presented to Indemnbe by a thlrd 
party. Indamnitor sham defend any third party claim, at its sole expense. with counsel approved by 
Indemnitee, ekcept that, at Indemnltee's optlon, lndemnitee may defend the dolm (at Indernnitofs 
sole expense) end shall consun with lndemnitor about choice of counsel and the condud of the 
proceeding. No such clalm asserted by a third party may be settled by Indemnitms wHhaR 
Indemnltoh pdor written consent (such consent not to be unreasonablywithheld or dehyed). so long 
as IndemnHar is acthely defending suoh claim in a manner consistent with industry norms, unless 
lndemnnee shall agree not to seek lndemnlty from lndemnaor for any settlement payment made by 
lndcmnlke to the clalmnt. 

9. (a) For Ule avoidance of doubt. no rights are granted in any Master Recordings 
of the Compositlon(s) or Graphics. and no rights are granted other than those exprerrdy referred to 
hereln. 

(b) Licensee shall not issue any press releases or olhrsr forms of publkUy materials 
which make reference to Liceneor or this agreement wlthout the prior written conamt of Licensor. 

(c) Licensor will have no obligatiorl to renew or extend the License after the end of the 
Term, end may dedine lo do so in its unrestricted discretion. 

(d) I.lcensee shall be responsible for securing. end paying kt. whatever public 
performance licenses required in connedion with h Rlng Tone service throughout the Territory. For 
avddonce of doubt, It is acknowledged and agreed that the Royalty shall not be inclusive of pubfic 
perfohnan03 monies payable in connedion with Ring Tones, 1 any, and no publlc perfomnce 
ficense Is granted hereunder. 



lo. This Agreement shell be governed by and conotrued in eooordanoa with thd laws of tho State 
of New York whose courts shall have exclusive jurisdiction over any dispute aising herefmm. 

1 I. Thiu Agreement contains all of the terms agreed between the parties and replaas any and all 
previous agreements whether written or oral concerning the subjed metter hereof. 

AS WITNESS the bends of the parlies the day and year first above written 

BMG Music Publishing N 4  Ina 

Moblle Streams, Inc. 



EXHIBIT CO 0264 



NW-16-a05 13:36 FROM:BMG R E  HING 

RING TONE LICENSE 

Agreement made December 1,2005 between Zomba Enterprises Inc. 245 Fifth Avenue. New Ywk. 
M 10016 (hereinafter referred to as "Licensor) and Mobile Streams, Inc.. 720 Moorefleld Park Drive. 
Suite 140, Richmond, Virgins 23236 (hereinafter "Licensee'). 

For good and valuable consideration, Llcens~and the Licensee hereby agree a6 follows: 

I (a) Licensor grants to Licensee the non-exdusive license for the ledtory of the 
United States (Yhe Territov) for a term mrnmendng on December 1, 2005 and expiring on 
November 30, 2006 (?he Term") to use the musical works listed on Schedule "A" attached hereto 
('me ComposlUon(s)') (but solely to the extent of Licensof6 Interest t h m h )  a5 follows: 

(i) To ma te  an arrangement of the Compositions mnsistlng of muelcel tones (the 
"Amngernent") provided that In no event shall any arrangement change the baslc melody a 
fundamental character of the applicable Composition, and record up to thirty (30) 60cOndr of 
an Arrangement (the "Rtwrdlng(s)'): 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate Up to thirty (30) 
seconds of a Composition as embodied in a pre-existlng master rocording (a "Mauter 
Recordlng3 into a ring tone f o m t  ('ndividuelly and colledively. a 'Rlng Tone"); 

(iii) To creak a database containing the Ring Tone@) avallable to Licensee's arttornart or 
subscribers andlor to thlrd party companies serviced by Licensee ("Third Party Companiesn) 
which in turn service customers or subscribers Cthe Customers') 

(Iv) Subject to paragraph. l(b) below. to synchmnlze Rlng Tone3 with grephlc images (a 
"Qraphlc-) (colledlvely, a "Graphlc Tone")which may be vlewed salely on a Custanefs 
rnobRe telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto moblle telephonee (for 
a fee or otherwise) for personal use by the Customers (a "Download"), for the express 
purpoae of 8ud1 Ring Tone(s) sounding as a ringing alert on such mobile Lelephonec 

(vl) To pmmote and advertise segments of the Graphic Tones or Ring Tones (not to exmed thirty 
(30) seccmds each) on Custornefs mobile phones and Licsnsee'o andtor Third Party 
Companies' web site($) for !he sole purpose of allowing a Customer to preview a Rlng Tone 
before purahasing same. 

All of the foregoing activities shall be conducted at Liceneee's sole expense. 

(b) Notwithstanding anything to the contrary contained herein, each Graphlc Tone ahal 
be subject to Licensor's prior wntten approval and shall be listed on Sbedule "8" attached hereto. 

(c) Schedule "A- and Schedule "8" may be amended. in Licensor's sole d l ~ o n ,  from 
time to tlme as reasonably requested by Licensee on e cornpositioo-by-cornposltion basis, subjed to 
the tenns of this Agreement. In addltion, L i n s m  may. in its sole dlscrotlon, Inform Licensee h r n  
tlme to time of additional Compositions it wlshes to make available for llcenso herecnder. 

(d) All Arrangements mated pursuant to this license shall be considered a "work made 
for hire" for Licensor. in the event the Arrangements shall be deemed not to be a work made far hke, 
hen the Licensee hereby sells, atslgns, and bansfem overto Licensor. and rdeaset and quitdalrns 
unto Licensor. it6 successors and assigns. all rigM. Wle and interest in and to the Arrangements and 
all righb !herein and ttremto, for the United States and throughout the world, forever, including any 
and ail copyright terms. and all extension tsrins of copyright. for all uses and purposes whether ~ m r  

known or hereaner created. free from payment of any royalty or further campensetion. 

2. Licensor reserves all rights in and to the Compoeitkn(s), including the right in I# wle 
discretion to rmtn'ct or rescind the use of any Composition at any Ilrne. In the event that Llcensor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon as pncllcebk 
after receiving notice. 

3. In wnsideration of the foregoing licence, k n ~ e  shall pay to Licensor the following: 
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(a) Rlna Tones; With respect to each individual Download of aRlng Tone, a sum equal 
to Licensor's percentege of mnUoI of each applicable Composition ([he licensor Share") multiplied 
by ten percent (10%) of the adual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royalty), provided that In no circumstances shall the R i g  Tone Royalty be !err than the 
Licensor Share of each applicable Composition multiplied by 5.1 25 per Dawnlaad irre8pective of the 
price (if any) edually charged; 

@) GraphicTones: With respect to each individual Dawnload of a GraphicTone, a sum 
equal to Llcensoh percentage of control of each applicable Composition (the llcensar Share') 
muttlplied by ten percent (10%) of the actual price charged to Customers for oach CrapNc Tom 
Downloaded (the "Grephic Tone Royalty'). provided that in no drurrnstances shall the Graphic Tone 
Royalty be less then the Licensor Share of eslch applicable Composition multlplied by $20 per 
Download irrespedive of the price (if any) actually charged; 

(c) Fiina Fee: For each Composition initially converted to a Rlng Tone or Graphlo Tone. 
a one-time non-recoupable lixing fee equal to the Lioensor Share of each applicable Composition 
muniplled by $25 (the Tiring Feeu). For avoidance of doubt, if a Fixing Fee for a particular 
Cmposklon Is paid in mnnedon with the creatbn of a Ring Tone. an addrtlonal Fiing Fee will not 
be due if such Rlng Tone is later aonverted to a GmphicTone. Conversely, it a Gmphlc Tone is 
initially mated by Llmnaee. an addilional Flxing Fee will not be due if the eppllcable Composnlon is 
later exploited solely as a Ring Tone. 

(d) A~W~rlce: Reference is made to the advance of $1 0.000 (the 'Prior Advanae') . 
previously paid in connection with the agreement between Licensor and Uceneee dated December 1, 
2003 and subsequenly renewed December I, 2004 (the 'Prlor Agreernenr). Each party 
acknowledges and agrees that $2168.22 of the Prior Advance has been recouped and that thc 
remaining balance of such advance (1.e. $7831.78) shall be treated as the advance under thls 
agreement and shall be recwpable from royatties payable hereunder. 

(e) If at eny time duAng the Term hereof Licensee pays any royalty. fidng or other 
uervice fee in connedion with its Ring Tone or Graphic Tone service within the Terdtcq to any other 
owner or administrator of musical campositions hlghef than the Ring Tone Royalty. Grrphlc Tone 
RoyaHy or Fixing Fee specified hereunder. on a per composition basis or otherwise, Licensee shall 
pay such higher royalty or fixrng fee to Licensor retroactively to the first awunling period during 
which such higher royalty or hxlng fee is accounted to such other owner or adminimhator. 

(9 Reference is made to record companies which control certain Master Reco~dings (the 
"Remrd Compenies") who may enter in agreements with Licensee w h i i  pn3vide. among other 
mlngs. that the Record Cmpenles will pay to Licensor a myalty In connection wlth Comp08itions 
contained in Master Recordings exploited as Ring Tones by Licenaee (the 'RC Tones"). Only to ttre 
exlent hat Licensor enten tnlo separate license agreemenls wlth.suah Record Companies which 
specifically provide that the appbble Record Company win compensate Licensor with respect to the 
sale of RC Tones shall Licensee nat be obligated to pay Licensor Ring Tone Royaltien in connection 
wlth the sale of RC Tones. 

4. Wlthln forty five (45) dap  aner the end of each qwrterannual period, i.e. ending Merch 31, 
June 30. September 30 and December 31. Licensee shall render to Licensor a We and deblied 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Graphlc 
Tone6 mated. Each accounting shall report each Composition by title, song code nurnbar (as 
indicated on Schedule8 A and 8). the number of Downloads and the resultant applicabk Royalties 
due braunder and be sacompanled by payment to Licensor of all Royakles and FMng FBO8 due. All 
accountings and rewtfant royalties and fees shall be forwarded to Zomba Enterprises Inc.. 6750 
Wilehire Boulevard. Beverly Hills, CA 902 t i ,  attn: Diredor of Royalties. 

5- (a) Licensee shaW maintain accurate and complete records and books d account 
detailing the creation of R i g  Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify the amount8 payable to Llwnsar hereunder. 
Llcensw may audit those books and records. Licensor may make such an exarnlnatlon for a 
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parb'cvler rtotement only once. Licengor may condud such audit only during Licensee's usual 
buslneas houre. and at the plaoe where it keeps the books and recards to be examlned, on at h a t  
thirty (30) days prior notlw. 

(b) Such 3udi shall be conducted at Lieensoh sole expense, except that if any audit 
reveels an error resulting in en underpayment to Licensor of five percent (5%) W more of tile tokl 
amount amounted ta Licensor durlng the eccounting periods eudlted. then Licensee shall pay to 
Licensor all reasonable audit costs. including travel, hotel and per diems, together wHh the 
underpayment. 

(c) Any royalty shortfall shall bear interest at the wrnposk 'prime rate' (as publlshed in 
the Wall Street Journal) plus two percent (2%). 

6. Uwnsee may not assign, transfer or sublicence any of its tights henunderwithoul Licensor's 
prior written consent and any purported such assignment. transfer or licence shall be vold ab Inifio. 

7. (a) Licensor may terminate this Agreement by giving ticen-0 notice in any of the 
following clrarmstances: 

(i) If Licensee fail6 to pelform any of Its material obligaflons under this agreement for 
any reason (including impossibility of performance) and such failure has not been remedied to 
Licensor's satisfaction within thirty (30) deys after Licensor gives Licensee notlce of It 

(li) If Licensee attempts to assign any of its righb under this agreement wlthout 
Licensor's prior written consent, or if any of those rights succeeds to any other person or enttty by 
operation af law. 

(ill) If the control or ownership of Licensee or the rnajori(y ol Licene~'8 capital stock . 
vests. dlredly or indirectly, in any person or entity except the persans of entiim who ldudly  cwn 
Licensee's outstanding capital &I& now, wlthout ticensoh pmr written consent. 

@) This Agreement win terminate automatically. without notice, H Ucensee Is dlmdved or 
ita $wets are liquidated, or if Llcensee becomes Insolvent, or if a proceeding in bankruptcy. for a 
reorganhation, or for other relief from the deims of crediton, or any eimllar proaedlng, bkes  place 
with reepect to Licensee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon B e  expiration Or termination of the Term, all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of posdble 
Customer retrieval and shall make no further use of the Compodtion(s). or of the Recordings or Ring 
Tones whatsoever. 

0. (a) Licensor repre-senis. warrants and agrees as fdows (with rerped to the Licensor 
Share-of the Compositions deaaibed in Schedules A and 8): 

(i) Licensor has full right, power and authority to enter into this agreement and to gnn t  
lo the Licensee all rights herein set out upon the terms and conditions hemln. 

(ii) The Compositions are original copyrighted works and in no way lnfringb the copyright 
w other rights of any third party. 

(iii) Licensor will pay any and J fees, royalties and other sums due to the songwrlten of 
the ComposlUons as well as to publishers and copublishers whom Licensor administer wrth nspectto 
the royalties received by it hstwundtrr. 

(b) Licensee warrants, represents and agrees as follows: 



( i )  Licencreo har the full rlght, power and authority lo enter into and perfonn this 
agreement upon the lerms and conditions set fonh herein. 

(ii) Licensee shall take all steps reawnably necessary to sewre and maintain protection 
of .he Compositions. by way of encryption or othelwise; under copyright and equivalent or similar lawe 
throughout the Temtory. 

(iii) Upon reoeipt of wrttten instrution from Licensor. Licensee shall not, to the extent 
permitted by law, license any Cuafomer or other user that is engaged in piracy. illegal activities or 
other unauthorized use of the Ring Tone8 orthe Compositions, or that has othamiae bean designnlod 
by the RIA4 IFPI or other such body as an iUegel producer or distributor. 

(iv) Licensee shall eiher own or control and/or have valid and enforceable licenser with 
the applicable rights hoklers wiVl respect to all abpeds of their Ring Tone service Induding, wHhout 
limitation, any Master Remrdings andlor Graphics. 

(c) Each party (for these purposes. lndemnitof) shall indemnify, defend end hdd the 
other party Clndemnitee") its successors, assigns, agents and licensees, free and harmless from and 
agalnd any and all dairns, demands, damages, expenses, losses or mls (including reawnable 
attorneys' fees and mets), or any sums peld in settlement, arislng out of or Incurred a8 a dlrsct result 
of any adual breech of the reprcsentatbns, warranties, agreements and undertakings of or by the 
party concerned. lndemnitee &eU nollfy lndemnitor of any claim presented to lndemnltee by a third 
party. lndemnltor shall defend any third party claim. at its s o l e  expense, wlth counsel approved by 
Indmmnltee, cxwpt that. at Indemnltee'a option. lndemnitee may defend the claim (at Indemnltof a 
sole expenw) and shall consult with lndemnitor about choice of uounsel and the condud ofthe 
procebdlng. No such clalm aaaerted by a thlrd party may be settled by lndernnltee withoot 
Indemnitor's prior wrftten wnsent (suoh consent not to be unreasonably withheld or delayed). 80 long 
as lndemnitar is actively defending such claim in a rnenner consistent wHh indushy norms, unless 
lndemnitee shall agree not to seek Indemnity from lndemnilor for any settlement payment mode by 
Indemnitee to the daimnt. 

9. (a) For the avoidonce of doubt. no rights are granted in any Master Reoardingo 
of the Cornpoaition(s) or Graphics, and no right$ are granted other than those expreaoly refemd to 
hereln. 

(b) Licensee shell not isue any press releases or other forms of publicity moteride 
which make referenae to Ucensor or this agreement without the ptior written consent of Licensor. 

(c) Ucensor wlll have no obligedon to renew or extend the License after the end of the 
Term, and may decllne to do so in Its unrestrided discretion. 

(d) Licensee shall be responsible for muring, and paying for, whetever publlc 
periorrnance licenses required in connedlon with its Rlng Tone service throughout the Territory. For 
avoidance of doubt. t! Is acknowledged and agreed ihat the Royetty shall not be lndualw of public 
performanca monies payable in connection wilh Ring Tones. if any. and no publlc performance 
license is  granted hereunder. 
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10. Thie Agreement shall be governed by and construed in accordance wWI the lows of the Sate 
of New York whose courts shall have exclusive jurisdiction over any diapule arising herefrom. 

11. Thlr Agreement contains a1 of the terms agreed between me parties and replaoee any and all 
previous agreement8 whether wrltten or oral concerning the wbjed matter hereof. 

AS WITNESS the hands of the parties the day end yeer first above written 

Zomba Enterprises Ino. 
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RING TONE LICENSE 

TO:; j32370 

Agreement made December 1,2005 between Zomba Enterprises Inc. 245 Fifth Avenue. New York. 
NY 1001 6 (hereinafter referred to as 'Licensor) and Mobile Lifestyles, Inc. 2000 Ponce de Leon 
Blvd., 6m Floor, Coral Gables, FL 33134 (hereinaHer'LicenseeW). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (8)  Licensor grants to Licensee the non-exclusive license for the territory o f  the 
United States ('the Territory') for a term commencing on December I. 2005 and expiring on 
November 30. 2005 ('the Term") to use the musical works listed on Schedule "A" attached hereto 
Ctha Composition(s)') (but solely to the extent of Licensor's inlerest therein) as follows: 

(i) To aeate an arrangement of the Compositions consisting of musical tones (the 
"Arrangemenl') provided that in  no event shall any arrangement change the basic melody or 
fundamental character of the applicable Composltion. and record up to thirty (30) seconds of 
an Arrangement (the 'Recording(s)"): 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate u p  to thirty (30) 
seconds of a Composition as embodied .in a preexisting master recording (a "Master 
Recording") inlo a rlng tone format (individually and collectively. a 'Ring Tonew); 

(iii) To aeate a database containing the Ring Tone(s) available to Licensee's customers or 
subscribers and/or to third party companies serviced by Llcensee (Third Party Companies") 
which in turn service mstomers or subscribers ('the Customers') 

(iv) Subject to paragraph l(b) below, to synchronize Ring Tones with graphic images (a 
'Graphic') (collectively. a "Graphic Tone') which may be viewed solely on a Customer's 
mobile telephone: 

(v) To download or othenviw transmit Ring Tones or Graphic Tones onto mobile telephones (lor 
a fee or otherwise) for personal use by the Customers (a "Download"). for the express 
purpose of such Ring Tone@) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customefs mobile phones and Licensee's andlor Third Party 
Companies' web site($) for the sole purpose of allowing a Customer to preview a Ring Tone 
before. purchasing same. 

All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Notwilhstanding anything to the contrary contained herein. eadh Graphic Tone shall 
be subject lo Ucensof s prior written approval and shall be listed on Schedule '8" attached hereto. 

(c) Schedule "A" and Schedule "0" may be amended. In Licensor's sole discretion. trom 
time to tirne as reasonably requested by Licensee on a wmposiliomby-composition basis. subject to 
the terms of this Agreement. In addition. Licensor may. in Its sole discretion, inform Licensee from 
time to tirne of add~tional Compositions it wishes to make available for lrcense hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a "work made 
for hlre" for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire. 
then the Licensee hereby sells. assigns. and transfers over to Licensor. and releases and quitclaims 
unto Licensor, its successors and assigns, all right, title and interest in and to the Arrangements and 
all rights herein and thereto. for the United States and lhroughout Ule world. forever. including any 
and all copyright terms, and all extension terms of copyright, for all uses and purposes whether now 
known or hereafter created. free from payment of any royalty or furVler compensation. 

2. Licensor reserves all rights in and to the Composition(s), including the right in  its sole 
disuetion to restrict or rescind the use of any Composltion at any Lime. In Lhe event that Licensor 
shall request Licensee to cease uslng any Composition, Licensee shall do so as soon as praclicable 
afler receiving nolice. 

3. In consideration of the foregoing licence. Licensee shall pay to Licensor the following: 
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(a) Rina Tones: With respect to each Individual Download of a Ring Tone, a sum equal 
to Licensor's percentage of control of each applicable Composition (Ihe'Licensor Share") multiplied 
by ten percent (10%) of the adual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royalty'), provided that in  no circumstances shall the Ring Tone Royalty be less than the 
ticensor Share of each applicable Composition multiplied by S.125 per Download irrespedive of the 
price (if any) actually charged; 

(b) GraphicTones: With resped lo each individual Download of a Graphic Tone, a sum 
equal to L i ~ n s o r ' s  percentage of control of each applicable Composition (Ihe 'Licensor Share") 
multiplied by ten percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'). provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Licensor Share of  each applicable Composition multiplied by S.20 per 
Download irrespedive of the price (if any) adually charged; 

(c) prior Advance: Reference is made l o  the advance of S7.500 previously paid in  
connection with the agreement between Licensee and Licensor dated December 6, 2004 (the 'Prior 
Agreement-). Each party acknowledges and agrees that $26.52 of [he Prior Advance has been 
recouped and that the remaining balance of such advance (i.e. $7473.48) shall be treated as the 
advance under this agreement and shall be recoupable from royalties payable hereunder. 

(d) If at any time during the Term hereof Licensee pays any royalty, fixing or other 
semi- fee in connection with ils Ring Tone or Graphic Tone S ~ M W  within the Territory to any other 
owner or adminidrstor of musical compositions higher than the Ring Tone Royalty or Graphic Tone 
Royalty spedfied hereunder. on a per compOsilion basis or otherwise. Licensee shall pay such higher 
royalty or fixing fee to Licensor retroactively to the first accounting period during which such higher 
royalty or fixing fee is accounted to such other owner or administrator. 

(e) Reference is made to record companies which control cerlaln Master Rewrdings (the 
"Record Companies") who may enter in agreements with Licensee which provide. among other 
things, that the Rewrd Companies will pay to Licensor a royalty in connection with Compositions 
contained in Master Recordings exploited as Ring Tones by Licensee (the "RC Tones"). Only to h e  
extent that Licensor enters into separate license agreemenls with such Record Companies which 
specifically provide that the applicable Rewrd Company will compensate Licensor with respect to the 
sale of RC Tones shall Licensee not be obllgated to pay Licensor Ring Tone Royalties in connection 
with the sale of RC Tones. 

4. Within forty five (45) days after the end of each quarterannual period, i.e. ending March 31, 
June 30, Seplember 30 and December 31, Licensee shall render to Licensor a true and detailed 
acmunt~ng of (i) all Ring Tones and Graphic Tones Downloaded: and (ii) all Ring Tones and Graphic 
Tones created. Each acGoUnting shall report each Composition by title. song code number (as 
indicated on Schedules A and B). the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties due. All accountings and 
resc~ttant royalties and fees shall be forwarded to Zomba Enterprises Inc.. 8750 Wilshire Boulevard. 
Beverly Hills. CA 9021 1. attn: Director of Royalties. 

5. (a) Licensee shall maintaln accurate and complele records and books of account 
debtiling the creation of Rlng Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify Ule amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
p a d a f a r  statement only once. Licensor may condud such audit only during Licensee's usual 
business hours, end at Ule place where it keeps the b o o b  and records to be examined, on at least 
thirty (30) days prior notice. 

@) Such audit shall be concluded at Licensofs sole expense. except that i f  any audit 
reveals an error resulting in an underpayment to Licensor of five percent (5%) or more of the total 
amount accounted to Licensor during the accounting periods audited. then Licensee shall pay Lo 
Licensor all reasonable audit costs. induding travel. hotel and per diems. together with the 
underpayment. 



(c) Any royally shotifall shall bear interest at the composite 'prime rate' (as published in 
the Wall Street Journal) plus two percent (2%). 

6. Limnsee may not assign. transfer or sub-licence any of its rights hereunder without Licensor's 
prior written consent and any purporled such assignment. transfer or licence shall be void ab inilio, 

7. (a) Licensor may terminate this Agreement by giving Licensee notice in any of the 
following circumstances: 

(i) If Licensee fails to perform any of its material obligations under this agreement for 
any reason (including impossibility of performance) and such failure has not been remedied to 
Ucensofs satisfaction within thirty (30) days aRer Licensor gives Licensee notice of it. 

(ii) If Licensee atlempts to assign any of its rights under h i s  agreement without 
ljcensofs prior writlen consent. or if any of those rights succeeds to any other person or entity by 
operation of law. 

(iii) If the control or ownership of Licensee or the majority of Licensee's capital stock 
vests, directly or Indirectly. in any person or entity except the persons or entities who actually own 
Licensee's outstanding capltal stodc now, without Licensofs prior written consent. 

(b) This Agreement will terminate automatically. without notice. if Licensee is dissolved o r  
itsassets are liquidated. or i f  Licensee becomes insolvent. or if a proceeding in  bankruptcy. for a 
reorganization, or for other relief from the claims of creditors. or any similar proceedlng. takes place 
with respect to Licansee or its property. 

(c) A termination ot the Agreement under this paragraph 7 will not limit or aHect any of 
Licensor's other rights. 

(d) Upon the expiration or termination of the Term, all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer relrieval and shall make no further use of the Composition(s). or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents, warrants and agrees as follows (with resped to the Licensor 
Share of the Compositions described in Schedules A and B): 

(i) Licensor has full right. power and authority to enter Into this agreement and to grant 
to h e  Licensee all rights herein set out upon the terms and conditions herein. 

(ii) The Compositions are original copyrighted works and in  no way intringe the copyright 
or other rights of any third patty. 

(iii) Licensorwill pay any and all fees. royalties and other sums due to the songwriters of 
the Compositions as well as to publishers and copublishers whom Licensor administer with respect to 
the royalties received by it hereunder. 

(b) Licensee warrants, represenls and agrees as follows: 

(i) Licensee has the full right. power end authority to enter into and perform this 
agreement upon the terms and conditions set forth herein. 

(ii) Licensee shall take all steps reasonably necessary to secure and maintain protection 
of the Compositions, by way of encryption or otherwise. under copyright and equivalent or similar laws 
throughout the Territory. 

(iii) Upon recelpt of written instruction from Licensor. Llcerlsee shall not. to the extent 
permined by law. license any Customer or other user that is engaged in piracy. illegal activities or 
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other unauthorized use d the Ring Tones or the Compositions. or that has othewise been designated 
by the RIAA. IFPI or other such body as an illegal producer or distributor. 

(iv) Limnsee shall either own or control andlor have valid and enforceable licenses with 
the applicable rights holders with resped to all aspects oftheir Ring Tone service indudlng. withod 
limitation, any Master Recordings andlor Graphics. 

(c) Each party (for these purposes, "Indemnitor") shall indemnify, defend and hold the 
other party ("lndemnitee"). its successors, assigns. agents and licensees. free and harmless from and 
against any and all claims. demands, damages. expenses. losses or costs (including reasonable 
attorneys' fees and casts). or any sums paid in settlement. arising out of or incurred a s a  direct result 
of any actual breach of the representations, warranties. agreements and undertakings of or by the 
party concerned. lndemnilee shall notify lndemnitor of any daim presented to lndemnitee by a third 
party. lndernnitor shall defend any third party claim. at 11s sole expense. with counsel approved by 
Indemnitee. except that. at Indernnitee's option. lndemnitee may defend the daim (at Indemnitoh 
sole expense) and shall consult wilh lndemnitor about choice of counsel and the conduct of the 
proceeding. No such claim asserted by a third party may be settled by lndemnitee without 
Indemnitors priorwritfen C~nsen! (such consent no1 lo be unreasonably withheld or delayed). 30 long 
as lndemnitor is actively defending such claim In a manner consistent withindustry norms. unless 
lndernnitee shall agree not to seek indemnity t o m  lndemnitor for any settlemenl paymenl made by 
lndernnitee to the claimant. 

9. (a) For the avoidance Of doubt, no rights are granted in any Master Recordings 
of the Composition(s) or Graphics. and no rights are granled other Vlan those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor orthis agreement without the prior written consent of Licensor. 

(c) Licensor will have no obligation lo renew or extend the License after the end of the 
Term, and may decline to do so in its unrestrided discretion. 

(d) Licensee shall be responsible lor securing, and paying for. whataver public 
performance licenses required in connection wilh Its Ring Tone service throughout the Tenilory. For 
avoidance of doubt. it is acknowledged and agreed that the Royalty ahall not be inclusive of public 
performance monies payable in connection with Ring Tones, i f  any, and no public perfomanc;e 
license is granted hereunder. 
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. - - .  
TO:;  i323370 

10. This Agreement shall bc governed by and construed in accordance with the laws of the Slate 
of New York whose courts shall have exclusive jurisdiction over any dispule arising herelrom. 

11. This Agreement contains all of the terms agreed between the parties and replaces any and all 
previous agreements whether written or oral concerning the subjed matter hereof. 

AS WITNESS the hands of the pat-lies the day and year firs1 above written 

Zornba Enterprises Inc. 

By: 

Mobile Lifestyles. Inc. 

By: 
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WHO TONE LICENSE 

tqreament made oaober I.  ZOOS between zomba Enterpnses Inc. Inc. 245 Fnh Avenue. New York. 
P4V 10018 (hereinafter referred to as 'Llcensof) andZappMo, Inc.. 1871 The Alarneda. Suite 350. 
San Jose. CA 95126 (hereinaner "Licensee-]. 

For good and valuable consideration, Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants to Licensee the non-erdusive license for the territory 01 the 
I ! z b r l  States Cthe Territory') for a term commendng on Odober 1.2005 and expiring on September 
SO. 2000 ('the Term') to use the musical works listed on Schedule 'A- attached hereto (rhe 
Camposition(s)") (but solely ta the &nt of Llrrnsdc interest therein) as follows: 

$1 To create en amngeinent of the Compositbns consisting of musical tones (me 
'Ansngemcnt") provided the( in no event ahall any wrrsngemcnt change tho basic melody or 
fundamental charadar of the applicable Composition. and remrd up to forty five (45) semnds 
of an Arrangement (the 'Remrding(sT); 

i ,  To transform the Recordings into mobile ring tone lormats or to lnmrporate up to forty five 
(45) oemnde of a Cornpodtion lu embodied in n pr tm '~ t ing  master remrding (a 'Ma~ter 
Remrding'7into a ring tons format (indivldualty and collectively. a'Rlng Tone?: 

(iiCj To create a dalabase containing the Ring Tone(s) available to Licensee's cudomerr or 
subsaiben andlor b third party companies aenriced by ticensee ("Third Party Companies') 
which In turn servloc oustomon or aubaoribcm Ctho Cuatomora') 

,'s~ Subject to parapraph l(b) below. lo synchronize Rlng Tones with graphlo images (a 
'Graphic") (~lleaively. a "Graphic Tonebwhich may be viewed solely on a Curdomefs 
moblle telephone; 

, %. . To download or olh~rwiee transmit Ring Tonee or Graphic Tones onto mobile telephonee (for 
a fee or otherwise) for personal use by Ule Customen (a "Dovvnload"), b r  the express 
purpose of such Ring Tone(8) saundlng as e ringing alert on such mobile telephones: 

(vg To promote and advemw segments of me Grapnlc Tones or Rlng Tones (not to exceed tnlrty 
(30) mmnds maoh) on Cudom&c mobno phones and Llcenseo'~ andlor Third Perty 
Companies' web site(8) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

.?%I, r;f he foregoing adivities shall be anduded at Ucensee'c role expense. 

(b) Notwithstanding anything to the contrary contained herein, each Graphic Tone shall 
:?r e:rhjcd to Licensor's pdorwrttten eppmval end shall be llsted on Schedule '8' atached hereto. 

(c) Schedule -A- and Schedule '0" may be amended, in Licensor's sole discretion, fmm 
cirr:e to time as masonably  quested by Licensee on a compoeillon-by-mmpmition baais, subject lo 
:hc ferms of thls Agrtemonl In eddition. L h w r  may. in its sole discretion, inform Licensee from 
Ume to time of additional Composition8 it wishes to make available for license hereunder. 

(d) All Arrangements asaled pursuant to this license shall be considered a -work made 
far him' for Licun3or. In Iho cvont the Arrengements ehall be deemed not to be s work mad0 for hire.. 
then the LiCen9ee hereby sells. asrigns. and transfers over to Licensor. and releases and quitdaims 
unto Licensor. its succe~ors and ar6gn.s. all right, title and interest in and to the Arrangements and 
all rights therein and thereto, for the U n b d  Slates and lhroughout the world, lorever. including any 
Sod all copyright terms, and all cntcnsion tcrmo of copydghf lor all uses end purpoxs whether now 
known or hereafter mated. free from payment of any royally or further compensation. 

2. Ucensor reserves au rights In and to the Compositlon(s). Including the right in its sole 
diocrution to nrdrlct or rescind tho uee of any Composition at any tima. In lhc cvont lhet Liceneor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon as precticable 
after receiving notice. 

3. In mnsideration of the foregoing licence, Lieenoee ahall pay to Liconeor tho following: 
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(a) Rina Tones: With resped lo each individual Download of a Rinfl Tone. a sum equal 
to Licensof s percentage of control of each applicable Composition (the "Licensor Share') multiplied 
by ten percent (10%) of the adual price charged to Customers for each Ring Tone Downloaded (the 
'Ring Tone Royalty'), provided that in no drcumatenma shell thc RinB Tonc Royalty be less than the 
Licensor Share of each applicable Composition muniplied by S.125 per Download imspedive of the 
price (id any) actually charged; 

@) Grevhic Tonc~: Wilh rcspcct lo cjah individual Oownload of a Graphic Tone, a sum 
epual to Licensoh percenlage of control of eech applicable Composition (the "licensor Sham') 
multiplied by ten percent (10%) of the actual price charged to Customen for eech GraphicTone 
Downloaded (the 'GmphicTone Royalty>, provided that in no clrcomstances snall me Grapnlc Tone 
Royalty be lase thm the Licensor Shore of eech eppliooble Cornpocnion mu~pliad by $20  por 
Oownload irrespective of the Orice C i  any) actually charged; 

(c) Flxtna Fee: For eacn ComposlUon lnlally convened to a Rlng Tone or Graphic Tone. 
a one-time non-mmupablm fixing fso equal to tho Liconw Share af each sppliwble Composition 
multiplied by $25 (the "Fixing Fee'). For avoidance d doubt if a Fixing Fee for a pertialar 
Composition is pald in connection with the creation of a Ring Tone. an addiUonal Fixlng Fee wfll not 
be due If such Rlng Tone Is later converted m a Graphic Tone. conversely. ir a Graphic Tone is 
initially vested by Ucensee. an additional Fixlng Fee will not be due if the applicable Composilion is 
later exploited solely as a Ring Tone. 

(d) If at any Bme durlng the Tery hereof Licen9ee pays any royalty, firin0 or other 
service fee in eonnndan with its Ring Tone or Graphic Tone semice within the Territory b any other 
owner or adrninlstrator of musical compositions higher than the Ring Tone Royalty. Graphic Tone 
Royalty or Fuhg Fee specified hereunder. on a per composition basis or othewlse; tlccnsee shall 
pay such.higher myalty or fixing fee to Licensor .madivo ly  to the first accounting pdod during 
which such hloher royalty or ruin0 fee is acmunted to such ather mner  or administrator. 

(e) Reference is made to record mmpanies which control certain Master Recordings (the 
"Record ~ornpmlea3 who may enter In agmmenta with Ucensea which provide. among othar 
thinor. that the Record Companies will pay to L ianwr a royalty in connection with Comwdtions 
mntained in Master Recordings exploited as Ring Tones by Limngee (the 'RC Tones?. Only to the 
exlent mat Licensw enlen into separate l l c e n ~  agreemenb with such Record Companies which 
spcoifically providc that tha opplloablc Rooord Company will oompenutc Liocnwr with rcspoct (a the 
sale of RC Tones shall Ucensee not be obligated to pay Licensor Ring Tone Royalties in connection 
.with the sale of RC Tones. 

4. Wthin forty 6va (45) days after the ond of each quarterannualperiod. i-e. ending March 31. 
June 30. September 30 and December 31. Limnsee shall render to Licensor a true end ddailed 
accounting of (9 all Ring Tones and Graphic Tones Downloaded: and (ii) all Ring Tones and Graphic 
Tones mated. Eacn accounang mall report each Composlllon oy t re.  song acre number (as 
indioated on Scheduler A and 8). tho numk r  d Oownloadc and the reculbnt applicable Royelties 
due hereunder and be accompanied by payment to U u n w  of ell Royalties and Fbring Fees due. AN 
accountings and resultant royalties and fees sham be fonvarded to Zomba Enterprfses Ino.. 8750 
WlsNre Boulevam. Beverly Hills, C A  9021 1. ann: DireQor 01 Royalties. 

5. (a) tice'nsee shall maintain accurate and complete records and books of account 
detailing the creation of Ring Tones and Graphlc Tones hereunder and all Downloads and containing 
all othG information needed to cornputs and verify the amounks payable b Ucensor hereunder. 
Limnsot may audit those books and recards. Licenmr m y  make such an eramination fmr e 
parliculsr statement only once. Licensor may condud cuch audit only during Uc+%see's usual 
business hours. and at the place where it keeps the books and rewrds to be examined. on at least 
thirty (30) deye prior notice. 

(b) Such audit shall be conducted at Limnsoh sole expense. excepl that If any audit 
reveals an error resulting In an underpayment l o  Ucensof of five percent (5%).or more of the total 
amount accounted to Licensor during the accounting pcriodo ouditcd. thcn Liccnnn: shell pay to 
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Licensor all reasonable audit aoslo. including travel. hotel and per diems. together with the 
underpayment. 

. (c) Any royalty shorffall shall bear interest at the wmpoqitc 'prime mte: (a6 publiehed In 
(he Wall Street Journal) plus two percent (2%). 

6. Licensee may no1 assign, Iransfer or subli&noe any of its rlghts hereunder without Licensors 
prior m e n  consent and any purported such assignment. tmnrfer or licence ahell be void ab initio. 

7. (8) Licensor may terminate this Agreement by giving Ucensee notice in any of the 
following Cirarrnsfances: 

(i) . I f  Ucensee fails to perform any of its material obligations under this agreement for 
any reason (including Impoesibility of performance) and such fallurn has not been rkmedied to 
Llcenwh s~.tisfadion within thirty (30) days after LlcenIor gives Licensee notlce of I t  

(li) -If Licensee attempts to arripn any of ib righls under this agreement without 
ticensoh prior written consent or if any of those rights succeeds to any other person w entity by 
operation of law. 

(iii) If the control or ownershio of Licensee or the majority of Licensee's capital stock 
Ve6b. diredly or indintdy. In any person or entity exaept the persons or entities who adually own 
Licensee's outsmnding capital slocK now, wRnout Licensors prlorwmten conwnt. 

@) This Agnment  will terminate autornatlcally, without nolice. if Ucensee is dissolved or 
its aesets are liquidated, or if Llcensse becomer insolvent, or if a proceeding in bankruptcy. for a 
reorganlzWon, or tor other relief horn the claims of creditors, or any similar procaedlng. takes place 
wlth reoped to Lieensee w ils property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affed any d 
Llcenaofr olher righls. 

(d) Upon the explation or termination of the Term. all of Ucensee's rights hereunder 
shall terminate. ticensee shall withdraw the Rlng Tones hereunder from the database of possible 
Custornar retrieval and shall make no further use of the Cornposition(s), or of the Reowdings or Ring 
Tones whakaawr. 

8. (a) Ucensor represents, warrants and egrees as follows (with resped to the Licensor 
Share of tho Composilion~ described in Schodule~ A end 8): 

(i) Licensor ham full right. power and authority to enter into this agreement and to orant 
to the Ucensee all rights herein set out upon the terms and conditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe ths wuyright 
or other rights of any third party. 

(iii) Liuensor will pay any md all fees, royallies and oFcr sums duc ta the sbngmitcrs of 
the Composition6 as well as to publishmi and wpublishen whom Licensor administer with respect to 
the royotlies received by Y hereunder. 

(b) Licensee wanants, ropmsonls and agrees ee tollwe: 

(i) Ucensee has the full right power and authority to enler into and perform this 
agreement upon the rerrns and coneitions set ronh hereln. 

(ii) Ucensee shall take all steps reawnably necessary to secure and maintain protection 
of the Compositions, by way of encryption or otherwise. under wpyrigM and equivalent or simllar laws 
throughout the Tem'tory. 
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(iii) Upon rcceipt of writtcn inltructiin from Liceneor. Uconcw shall not to the extent 
pennittd by law. license any Customer or other user that is engaged in piracy. illegal activities or 
other unauthorized use of the Ring Tones or the Composilions. or that has otherwise been designated 
by the RIAA, IFPI w other such body as an illegal . producer . or alstrlbutor. 

(Iv) Licensee shad either own or control andlor have valid and enforceable licenses with 
the applicable rights holders with respect to all aspects of their K i p  Tone service including, without 
limitation, any Master Recardings andlor Graphiu. 

(c) Each party (for these purposes, 'Indemnitof) shell indemnify, defend and hdd Lhe 
other party ("lndemnibe"), its successors, asdgns. agenta and licensees, free and harmlsss from and 
against any and an CIPlmS, demand4 damages, expenses. losses or msts (including reasonable 
anomeye' feeo end costs), or m y  r u m  paid in Wlement, arising out of or incurred ar s direct result 
of any actual breach of the reprsrentetions. warranties, agreement8 and underbkings of or by the 
party concerned. lndemnitee shall notify lndernnltor d any dam presented to Indernntke by a third 
party. lndernnltor 8hall defend snymlrd party claim. at its sole expense. with counset appmvcd by 
Indmrnnitsa. except that, at Indemntteo'c option. Indemnitea m y  defend the daim (at Indemnbr's 
sole axnsnsa\ and ahell consult with lndemnitor about choice of counsel and the condud of the - - . - -. . r - - - - - #  - - - ~ 

proceeding. No such claim asserted by a third party may be setlled by lndemnitea without 
IndernnltofS Orlor wmen COnSent (sum mnsent not to be unrearonably wlthheld or dcbyed). so tong 
as lndemnlb; lo actively defending' ruch claim in a manner consistcnt&h Industry norm;, unless 

- 

lndemnltee shall agree not to seek Indemnity from lndemnitor for any settlement payment made by 
lndernnitee to the claimant 

9. (a) ' Fortha avoidance of doubt. no riohb are Oranhd In any Master Recordings 
of the Cornposition(8) or Graphia. and no rlghb are granted other hanlhose expressly referred to 
herein. 

(b) Licensee shall not issue any Dress releases or other fwms of publldtv matsrials 
which make reference lo U a n s w  or his agreement without the prior written consent of Licensor. 

(c) Licenoor will have no obligntion to renew or extend the Liwnse efter the end of tho 
Tern. and may, dedine to do so in its unrestricted dlscfetion. 

(d) Llcensee shall be msponslble for securing. and paying for. whatever publlc 
performance limnme required in oonneotion with H1 Ring Tone sewice throughout the Tedtoty. For 
avoidance of doubt, it is aaknowledged and agreed that the Royalty shall not be lndusive of public 
perforrnsnca monies payable in connection with Ring Tones. -l any, and no public performance 
llanse IS granted hereunder. 
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10. Thie Agreement shall be governsd by and construed in accordance wHh the lms of the State 
of New Yo* whose courts shall have exclusiw jurisdiction over any dispute 8flsiflg henhom. 

11. This Apemen1 contains all of tho terms agreed Ween thc p~rt iec and replaoer any and all 
previous agreemen- whether written or oral concerning the subjed matter hereof. 

AS WITNESS he hand8 of the patties lhe day and year first abow wrraen 

Zornba Enterpks Inc. 

Zappbio. lnc. 

By: 
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RING TONE LICENSE 

Agreement made October 1.2005 between Zomba Enterprises. Inc.. 245 5Ih Avenue. J3Ih Floor. New 
York. NY 10016 (hereinafler referred to as "Licensor") and OnLetterhead USA LLC dlbla Monsoon 
Mobile. 360 South Reynolds Road. Suite 6. Toledo. Ohio 43615 (hereinafter "Licensee"). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants to Licensee the non-exclusive license for the territory of the 
United States ('the Territory') for a term commencing on March 1, 2006 and expiring on February 28. 
2006 ('the Term") to use the musical works listed on Schedule " A  attached hereto ('the 
Composition(s)") (but solely to the extent of Licensor's interest therein) as follows: . 

(i) To creale an arrangement of the Composilions consisting of musical tones (the 
"Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamental character of the applicable Composition. and record up lo thirty (30) seconds of 
an Arrangement (the "Recording(s)"); 

.(ii) To transform the Recordings into mobile ring tone formats or to incorporate up to thirty (30) 
seconds of a Composition as embodied in a pre-existing master recording (a "Master 
Recording") into a ring tone format (individually and collectively. a "Ring Tone"); 

(iii) To creale a database containing the Ring Tone@) available to Licensee's customers or 
subscribers andlor lo third party companies serviced by Licensee ('Third Party Companies') 
which in turn service customers or subscribers ('the Customers") 

(iv) Subject to paragraph l(b) below, to synchronize Ring Tones with graphic images (a 
"Graphic") (collectively, a "Graphic Tone") which may be viewed solely on a Customer's 
mobile telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile. telephones (for 
a fee or otherwise) for personal use by the Customers (a "Download"), for the express 
purpose of such Ring Tone(s) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed lhirty 
(30) seconds each) on Customer's mobile phones and Licensee's andlor Third Party 
Companies' web site(s) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing' activities shall be conducted at Licensee's sole expense: 

(b) Notwithstanding anything to the contrary contained herein. each Graphic Tone shall 
be subject to Licensor's prior written approval and shall be listed on Schedule "0" attached hereto. 

(c) Schedule "A" and Schedule "0' may be amended, in Licensor's sole discretion. from 
time to time as reasonably requested by Licensee on a composition-by-composition basis, subject to 
the terms of this Agreement. In addition, Licensor may. in its sole discretion, inform Licensee from 
lime to lime of additional Composilions it wishes lo make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a 'work made 
for hire' for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire. 

. then the Licensee hereby sells, assigns, and transfers over to Licensor, and releases and quitclaims 
unto Licensor, its successors and assigns, all right, title and interest in and to the Arrangements and 
all rights therein and thereto, for the United Slates and throughout the world, forever, including any 
and all copyright terms. and all extension terms of copyright, for all uses and purposes whether now 
known or hereafler created, free from payment of any royalty or further compensation. 

2. Licensor reserves all rights in and lo the Composilion(s), including the right in its sole 
discretion to restrict or rescind the use of any Composition at any time. In the event that Licensor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon as practicable 
afler receiving notice. 

3. In consideration of the foregoing licence. Licensee shall pay lo  Licensor the following: 
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(a) Rinq Tones: With respect lo each individual Download of a Ring Tone. a sum equal 
to Licensor's percentage of control of each applicable Composition (the 'Licensor Share") multiplied 
by ten percent (10%) of the actual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royally"), provided that in no circumstances shall the Ring Tone Royalty be less than the 
Licensor Share of each applicable Composition multiplied by 5.125 per Download irrespective of the 
price (if any) actually charged; 

(b) Graphic Tones: With respect lo each individual Download of a Graphic Tone, a sum 
equal to Licensor's percentage of control of each applicable Composition (the "Licensor Share') 
multiplied by ten percent (10%) of the actual price charged lo Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'), provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Licensor Share of each applicable Composition multiplied by 5.20 per 
Download irrespective of the price (if any) actually charged; 

(c) Advance: An advance of $5.000 recoupable from all Royalties payable hereunder. 

(d) If at any time during the Term hereof Licensee pays any royally, fixing or other 
service fee in connection with its Ring Tone or Graphic Tone service within the Territory to any other 
owner or administrator of musical compositions higher than the Ring Tone Royally. Graphic Tone 
Royalty or Fixing Fee specified hereunder. on a per composition basis or otherwise, Licensee shall 
pay such higher royally or fixing fee to Licensor retroactively to the first accounting period during 
which such higher royalty or fixing fee is accounted to such other owner or administrator. 

(e) Reference is made lo record companies which control certain Master Recordings (the 
"Record Companies") who may enter in agreements with Licensee which provide, among other 
things, that the Record Companies will pay to Licensor a royalty in connection with Compositions 
contained in Master Recordings exploited as Ring Tones by Licensee (the "RC Tones"). Only lo  the 
extent that Licensor enters into separate license agreements with such Record Companies which 
specifically provide that the applicable Record Company will compensate Licensor wilh respect to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in connection 
wilh the sale of RC Tones. 

4. Within forty five (45) days afler the end of each quarterannual period, i.e. ending March 31, 
June 30, September 30 and December 31. Licensee shall render lo Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall report each Composition by title, song code number (as 
indicated on Schedules A and 6). the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment lo Licensor of all Royalties and Fixing Fees due. All 
accountings and resu!ant royalties and fees shall be forwarded to Zomba Enterprises Inc.. 8750 
Wilshire Boulevard. Beverly Hills. CA 9021 1, altn: Director of Royalties. 

5. (a) Licensee shall maintain accurate and complete records and books of account 
detailing the creation of Ring Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audil those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may conduct such audit only during Licensee's usual 
business hours. and at the place where it keeps the books and records to be examined, on at least 
thirty (30) days prior notice. 

(b) Such audit shall be conducted at Licensor's sole expense, except that if any audit 
reveals an error resulting in an underpayment lo  Licensor of five percent (5%) or more of the total 
amount accounted to Licensor during the accounting periods audited, then Licensee shall pay to 
Licensor all reasonable audit costs, including travel. hotel and per diems, together with the 
underpaymenl. 

(c) Any royally shortfall shall bear interest at the composite "prime rate" (as published in 
the Wall Street Journal) plus two percenl(2%). 

bmp GG- 4 1 .doc 



6. Licensee may not assign, transfer or sub-licence any of its rights hereunder without Licensor's 
prior written consent and any purported such assignment. transfer or license shall be void ab inilio. 

7. (a) Licensor may terminate this Agreement by giving Licensee notice in any of the 
following circumstances: 

(i) If Licensee fails lo perform any of its material obligations under this agreement for 
any reason (including impossibilily of performance) and such failure has not been remedied to 
Licensor's salisfaclion wilhin thirty (30) days afler Licensor gives Licensee notice of it. 

(ii) If Licensee attempts to assign any of ils rights under this agreement wilhout 
Licensor's prior wrillen consenl, or i f  any of lhose rights succeeds to any other person or enlily by 
operation of law. 

(iii) If Ihe control or ownership of Licensee or the majorily of Licensee's capital stock 
vests. direclly or indireclly, in any person or entity except the persons or entilies who actually own 
Licensee's outslanding capital slock now, wilhoul Licensor's prior wrilten consenl. 

(b) This Agreemenl will terminate aulomalically, wilhout notice. if Licensee is dissolved or 
ils assets are liquidaled, or if Licensee becomes insolvent. or if a proceeding in bankruptcy, for a 
reorganizalion. or for other relief from the claims of creditors, or any similar proceeding, lakes place 
wilh respect to Licensee or its properly. 

(c) A lermination of Ihe Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other righls. 

(d) Upon the expiralion or termination of the Term, all of Licensee's righls hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the dalabase of possible 
Customer retrieval and shall make no further use of the Composition(s), or of the Recordings or Ring 
Tones whalsoever. 

8. (a) Licensor represents, warranls and agrees as follows (with respect lo  Ihe Licensor 
Share of the Composilions described in Schedules A and B): 

(i) Licensor has full right, power and aulhority to enler into this agreemenl and lo grant 
to the Licensee all rights herein set oul upon the terms and conditions herein. 

(ii) The Cornposilions are original copyrighled works and in no way infringe Ihe copyrighl 
or other righls of any third party. 

(iii) Licensor will pay any and all fees, royallies and olher sums due lo Ihe songwriters of 
the Compositions as well as lo publishers and copublishers whom Licensor administer wilh respect to 
the royalties received by it hereunder. 

(b) Licensee warranls, represenls and agrees as follows: 

(i) Licensee has the full righl. power and authority lo enler into and perform this 
agreement upon the lerms and condilions set forlh herein. 

(ii) Licensee shall take all steps reasonably necessary lo secure and maintain prolection 
of the Composilions, by way of encryplion or otherwise, under copyright and equivalenl or similar laws 
throughoul Ihe Terrilory. 

(iii) Upon receipt of wrilten instruction from Licensor. Licensee shall not, lo the extent 
permitted by law, license any Customer or other user that is engaged in piracy, illegal activities or 
other unaulhorized use of Ihe Ring Tones or Ihe Compositions, or that has olherwise been designaled 
by the RIAA, lFPl or olher such body as an illegal producer or distributor. 
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(iv) Licensee shall either own or control and/or have valid and enforceable licenses with 
the applicable rights holders with respect to all aspects of their Ring Tone service including. without 
limitation, any Master Recordings andlor Graphics. 

(c) Each party (for these purposes, "lndemnitor") shall indemnify, defend and hold the 
other party ("lndemnitee"). its successors. assigns, agents and licensees, free and harmless from and 
against any and all claims, demands, damages, expenses, losses or costs (including reasonable 
attorneys' fees and costs), or any sums paid in settlement, arising out of or incurred as a direct result 
of any actual breach of the representations, warranties, agreements and undertakings of or by the 
party concerned. lndemnitee shall notify lndemnitor of any claim presented to lndemnitee by a third 
party. lndemnitor shall defend any third party claim, at its sole expense, with counsel approved by 
Indemnitee, except that, at Indemnitee's option, lndemnitee may defend the claim (at Indemnitor's 
sole expense) and shall consult with lndemnitor about choice of counsel and the conduct of the 
proceeding. NO such claim asserted by a third party may be settled by lndemnitee without 
Indemnitor's prior written consent (such consent not to be unreasonably withheld or delayed), so long 
as lndemnitor is actively defending such claim in a manner consistent with industry norms, unless 
lndernnitee shall agree not to seek indemnity from lndemnitor for any settlement 'payment made by 
Indemnitee to the claimant. 

9. (a) For the avoidance of doubt, no rights are granted in any Master Recordings 
of the Composition(s) or Graphics. and no rights are granted other than those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or this agreement without the prior written consent of Licensor. 

(c) Licensor will have no obligation to renew or extend the License after the end of the 
Term, and may decline to do so in its unrestricted discretion. 

(d) Licensee shall be responsible for securing, and paying for, whatever public 
performance licenses required in connection with its Ring Tone service throughout the Territory. For 
avoidance of doubt, it is acknowledged and agreed that the Royalty shall not be inclusive of public 
performance monies payable in connection with Ring Tones, if any, and no public performance 
license is granted hereunder. 

10. This Agreement shall be governed by and construed in accordance with the laws of the Slate 
of New York whose courts shall have exclusive jurisdiction over any dispute arising herefrom. 

11. This Agreement contains all of the terms agreed between the parties and replaces any and all 
previous agreements whether written or oral concerning the subject matter hereof. 

AS WITNESS the hands of the parties the day and year first above written 

Zomba Enterprises. Inc. 

OnLetterhead USA LLC d/b/a Monsoon Mobile 

brnp 0 6 - 4  1 .doc 
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RING TONE LICEN8E 

Agreement made October 1.2005 behveen BMG Music Publishing NA, Inc. 245 Fiflh Avenue. New 
YoM. NI 1001 6 (hereinafter referred to as Ucensor) end Zappbio, Inc.. 1871 Tha Alamda. Suite 
350, San Joco. CA 85126 (hereinafter "Licensee-). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (a) ticensor g ~ n b  to Licensee the ~ r r c r d u s i v a  license for the territory of the 
united States (The Tenitow) far a term commencing on October 1.2005 and expirlng on September 
30. 2006 Cthc Term") to use the musical work8 listed on Schedule 'A' attached herelo Cthe 
Ccmposil'i(s).) (but wlsly to tho ortent of Licensda internal therein) as follows: 

(i) To aeete an arrangement of tho Composleions mnslsl[ng of musical tones (the 
'Arrangement3 pmvided that in  no event shal any arrangement change the basic melody or 
tundsmantal character of the eppl i~b lo  Cmpo~ition. and record up to forty five (45) eeconde 
of an Armnoement (the 'Remrdho(s)~: 

(ii) To transform the Recordings into mobRe ring tone formets or lo lnmrporale up to forty five 
(45) seconds of a Composition as ernbcdied in a preexisting master recording (a 'Master 
Rocording3 into a ring tone formet (indmduelly end mllodivclr. e "Ring Tono'): 

(lii) To create a database corrtalninp the Ring Tone(s) evallable to Licensee's customers or 
subscriban andlor to third party campanlaa serviced by Ucensee ('Third Party Companies") 
which in turn ~ r v i c a  customers or subsalbers ('the Custwnsrs~ 

(iv) Gubjad to paragraph l(b) below. to syrwhronke Ring Ton- with graphio lmagoe (a 
"Graphic*) (collectively, a 'Graphic Tone') which may be viewed ~olsly on a Customer's 
mobile telephone; 

p) To download or otherwlm transmn Ring Tones or Gmphic Tones onto mobile telephones (for 
a fom or othorwiso) for pmonal u8e by the Customers (a 'Download3, for the express 
purpose of such Ring Tone(s) sounding as a ringing alert on such mobile telephones: 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed lhlrty 
(30) semna each) on Cusrmefs mobile phone8 and LImnsee'5 analor m m  Pany 
Companies' web slte(8) for the wle Purpose of allowing a Cusbmer to preview a Ring Tone 
before purchasing same. 

All of Ihe foregoing actlvltleo shall be conducted at licensee's wle expense. 

(b) Notwithstanding anything to the contrary conkilned herein. each Graphic Tone &all 
be subject to Limnsoh prior written approval and shall be listed on Schedule "0' attached hereto. 

(c) . Schedule *A" and Schedule '8' may be amended. in Licensds sole dismtlon. fmrn 
lime to time as reasonably requested by Llcensee on a mmpositlon-by-composition basis, subject to 
the terms d IhisAgreemenL In addition. Licensor may, in ils sole diwetion. inform Licensee from 
time to time uf additional Cornpo~itlona i t  wishaa to make avnllable for license haraundtr. .. 

(d) An Amngements created pursuan! to this license shell be conxidemd a "nrork made 
for hire' for Licensor. In the event the Afrangemenb ehaU be deemed not to be e worlc made for hire. 
then tho Liccnxc hcrcby oclls. osoigns. end tmnakm ovor to Licensor. end rclce3cs end quitdeim~ 
unto Licensor. its sucoessors and asdgns. all right title and interest in and to the Arrangements and 
all rlghts themln and Vlereto. for the United States a d  throughout the world, forever. including any 
and a11 copyrrgnt terms, and all emnsran terma or m m h 5  ror ell uses end purposes whether now 
known w hbroa~tor created. from fmm payment of any iynny or fufier mpe&tion. 

2. Ucensor reserves an rights in  and to the CwnposRion(s), including the "ght in its sole 
alsuetlon to resWd.or nsund the use of any Composlnan at any tlme. In the event met Llcensor 
chal mquact U u n w o  to coaco using any ComporHh. Uceneee ehall do eo se eoonee prediceble 
after receiving notice. 

3. In cansldemlon 01 [he foregoing llcench. Llcensee shall pay 10 Llccnror Ihe lollowlng: 

Zapprxlo. rnc 11-16-05 lnncl 
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(a) RinD: Wih reaped to each Individual Download of a Ring Tone. a sum equal 
to Licensor's percentage of control of each applicable Composilion (the 'Licenw Share")multiplied 
by ten percent (1 0%) of the adw l  price charged lo Customers for each Rlng Tone Downloaded (the 
'Ring Tone Royalty'). provided that in no circumotenwe ehan the Ring Tone Royalty be lee. than the 
Licensor Share of eech oppllcable Composition multiplied by 5.125 per Download irrespedive of the 
price (if any) actually charged: 

(b) Graphic Tonea: With reaped to each Individual Download of e Graphic Tone, e eum 
equal to Licensor's percentage of control of each appliwble Composition (the 'Licensor Share') 
muniplied by ten pemnt (1 0%) of the actual price aarged to Customers for each Graphic Tone 
Downloaded (me -GrapnlcTone Royalty-), pmvldea mat In no clrarmstonoes shall me Grepnic Tone 
Royally be I e ~ c  thon tho Liconcor Sham of oach appliaabla Compocition multlpliod by S.20 per 
Download lmapedive ofthe pdce (if any) adually charged; 

(c) Fkho Fee: f w each Composition lnltlalry convertea to a Ring Tone or Graphic Tone. 
onetime non-retmupible flrtng fee equal to the Lioenmr Share of each applicable Composition 

multiplied by $25 (the 'Fixing Fee3 For avoidance of doubt. if a Fixing Fee for a partiwlir 
Composition is paid in wnnedion with the creation of a Ring Tone, an additional Fixing Fee w l  not 
be due if such Ring Tone Is later mnverted to 8 Oraphic Tone. Conversely. il a Graphic Tone is 
initially created by Lioenscsr. an addRional Fixing Fee win not be due if the applicable Composition Is 
later exploited solely as a Rlng Tone. 

(d) If at any &s during the Term hcrrof Licensee p a p  any my~lly. tirfng or other 
mica fee In mnnedibn wiU; b Ring Tone or Graphic Tone ~arvlca w b l n  the TnmLary (a any other 
owner or administrator d muslcel compositions hlgher than the Ring Tone Roy;~lty. Graphic Tone 
Royally of F'uring Fee spedfied hereunder. on a per compltion basis or otherwise. Licensee shall 
pey juoh highor royalty orhlng fee to Licenoor mtroaotivcly b the first aacounting period during 
which such higher royetty or liring fee is accounted to such other owner or adminisbatar. 

(e) Reference Is made lo record companies which control certain Master Recordings (the 
"RemFd Companies") who may enter In agreomcnb wlth Liccnrco which provide. among othar 
things, that the Record Comwnfes will pay to Liansor a myab  In connection with Corn~ositians 
contained in Maaler Remdmgs exploited as Ring Tones by Llcansec (the "RC Tones") Only lo the 
enent ttlat Llurnwr enlen tnro Separate llcense egreementa wlth such Record Companies whlch 
~psoifiaally provide that tho apphble Reuord Company will compencatc Licensor with respoot to thc 
sale of RC Tones h a l l  Licensee not be obligated to pay Licensor Rlng Tons RoyaMes in connection 
with the sale of RC Tones. 

4. Wii ln  forty five (45) days alter the end of each qultlennnual period, Lo. anding March 31. 
June 30. September 30 and December 31. Licensee shall render to Limnsor a true and detailed 
accounting of (i) all Ring Tones and (3raphii Tones Downloaded: and (ii) all Ring Tones and Graphic 
Tones created. Each ~tc~unflng ohall repM each ComposiUOfl by lnlo. Bong code number (as 
i n d i i d  on Schadulas A and 8). tho number of Oownloads and the ntulbnt applicable Royalllos 
due h m d w  and be accompanied by payment to Licensor of all Royalties and Fixing Fees due. AH 
accountings and rewkant royalties and fees ahall be forwarded to BMG Music Publishing NA. Inc. 
8750 Whhim Boulevard. Btvwly Hills. CA 9021 1, aftn: Dlrcdor of Royalties. 

5. (a) Licensee sh8U m.ntain accurate and complete records and books of account 
detai l i i  tho mation of Ring Tones and Grsphic Tones hereunder and all Downloads and containing 
ail othcr informetion needed to wmpute and verify the amounts payeble Lo Licensor hereunder. 
Ucansor may audit those books and r e d s .  Licensor may make such an errminotion for a 
particulaf statement only once. Licensor may conduct such audit only during Liinsee's usual 
business houn. and at the place where if keeps the books and records to be exainined. on at least 
thirty (30) deyr,prior notice. 

(b] Such audit shall be conducted at Licensoh'sole expense. except that if any audit 
reveals an e m  resulting in en underpayment to Uansw d five percent (5%) or more of the total 
amount ecwunted to Licensor during thc aamurrting pcrioda eudited, then Licensee shall pay to 
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Liccnmr dl reasonable audit mete.. induding travol, hotel and per dioms. together wiUl the 
underpayment. 

(c) Any royalty shortfall shall bear lnlerest at the Composire "prime rate' (as publisned in 
the Wall Gtreet Journal) plus two percent (2%). 

6. Liunsee may not assign, transfer or sub-licence any of its righb hereunder.withovt Licensor's 
prlor wrlnen mnsent and any purported such 8S3ignfnent. trensfer or licence Shall be wid abhnh. 

7. (a) Licensor may terminale this Agreement by glving Licensee notice in any of the 
following urwmstances: 

(i) If ~iceneeh fails to perform any of Its material obllgalions under this e~rcement for 
any reason (including impossibility d performance) and such failure has not been remedied to 
Licensor's saUsWion within thirty (30) days Mer  Licensor giver Lfcvlsee notice of it 

(ii) If Licensee attempts to aanlon any of Its rights under h is  agreement without 
Licensor's prior written consent. or if eny of those rights succeeds to any other person or enUty by 
operation of law. 

(iii) If the control or ownership of ~ i c e n s k  w Ihe majority of Licensee's aapital stack 
vests, directly or indirectly. in any person or enlity except the persons or entities wf~o actually own 
Licensee's outslanding capital stock now, without Licdnaofs prior written consern 

(b) This Agrament will termhale automatlcalfy, without notice. if Licensee is dissolved or 
i!s assets a n  Uqujdated, or if Licensee bemmes Insolvent. or if a proceeding In bankruptcy. for a 
reorganlztttlon. or mr oiner rellef bom Me dalms of credltom, or any slmllar proceedag. taxes place 
wilh roepod to Liwneee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not llmit or affed any of 
ucensors omer ngnu. 

(d) Upon th? expifation or termination of the Term, all of Ucensee's righb henunder 
shall terminate. Licensee shell withdrew the Ring Tones hereunder kom thsdalabase of possible 
Customer retrieval and snall maKe no m e r  use of me CamposWon(s). or or tne Recomhgs or Rlng 
Tonas whakoevsr. 

8. (a) Licensor represents, warrants and agree8 a3 follows (with resped lo the Licensor 
Sharc of Lhc Cornpo~itions described in Schedulss A and 0): 

0)  Lkansor ha8 full tight. power and authority to enter into this agreement and to grant 
to h e  Licensee all rights herein set out upon the tens  and mndiions herein. 

(ii) The Cornpositions ere original copyn'ghted works and in no way infringe the copyright 
or other dgMs of any third party. 

(iU) Licensor will pay any and all few, roysttits and othor suma due to the songwritem of 
the Com~ositions as well as to publishers and copublishen whom Licensor administer with resped to 
the royalties received by it hereunder. 

(b) Liceneee warrants, represent8 and agrees as follows: 

(i) Licensee has the full right, power and authority to enter into and perform this 
agreement upon Ihe tenns and conditions set forth herein. 

(ii) Licensee shall Eake all steps reamnably necessary b secure and meintein vmtectlon 
of the Compositions. by way of encryption w otherwise. under copyright end equlveled or tinular lews 
mroughout me Territory. . 
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(iil] Upon receipt of written instrudlon from Licensor, Licen~te shall not, to the extent 
permitted by law. license any Customer or other user that is engaged in piracy. illegal adivities or 
other unauthorized use of h e  Ring Tones or the Composilions, orthat has otherwise been designated 
by the R i m  IFPI or other such body as an illegal producer or distribulor. 

(iv) Ucen~ee shall either awn or control andlor have valid and enforceable licenses with 
the applicable righls holders with rasped to ail aspects oftheir Ring Tone service Including. without 
limitation, any Master Recording6 andlor Graphics. 

(c) Each p a w  (for there ~urpose). "lndernnitof) 8haP indemnify. defend and hold the 
other party Clndernnitee'). its nuccesson, aseigne. agents and licensees. free and harmless from and 
against any and all claims, demands. dameger. expenses. losses or costa (induding reawnable 
attorneys' fees and ooets). or any c m e  paid in eettlement, adsin0 wt of or incurred am 8 dimd reault 
of any actual breach of the rems&tionr, w8rrMties. ammanta md undenaklnas of or by the 
party conctnned. lndernnitee shall notify lndemnilor of any daim presented to lndemnitec by a lhird 
parry. Indmnllor shall defond any mlm party dalm. at RB sole expense, wnn counsel appfOw3d by 
Indemnitee. exnept that. at Indernniteees option. Indernnitee may defend the claim (at indemnitor's 
sole expense) and shall consult with lndemnttor about choice of counsel and the condud of tha 
proceeding. No such clalm asserted by a third party may be wttled by lndemnitce without 
IndemniWs prior wr;lten consent (such Consent not to be unreasonably withheld or delayed). so long 
as Indemnitw ir actively defending such daim in a manner wnmistent with industry norrnc, unless 
lndemnitee shall agree not b seek lndernnily from lndemnkor for any ~t t lement  payment made by 
Indemnitee to the claimant 

Q. (a) For the avoidance of doubt, no rights are g m b d  h any Master Recordings 
of the CornposHlon(t) or Graphics. and no rights are granted other then those expressly mtened to 
herein. 

(b) Liwnsee shan not issue any press releases or other forms of publicity maberials 
which make reference to Licensor or this agreement without h e  priarwritten consent d Licensor. 

(0) Uccntor wlll hmo no obligelion to rcnarr or extend ths U c c n ~  after the end of the 
.Term. and may dsdine to do so in ils unrestrioted discretion. 

(a) Ucensee shan be responsible tor securing. end paying br. whatever public 
perforrnence limnbee required in connection with its Ring Tonc wrvlco lhroughout the Terrlto~y. For 
awidanm of doubt. it is acknowled~ed and agreed that the Royalty shall not be induslvb of public 
padormance monies payable In connection with Ring Tones, if any, and no publlc performance 
license It granted hereunder. 
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10. Thb Agreement shall be governed by and construed in accordance with the lowe of the Stale 
of New York whose courts shall have exclusive jurisdiction over any dispute arising herefrom. 

11. This Agreement contoins as or the Lens agreed beween me'panles and replaces any ena all 
previous agreement6 whether written or on1 concerning U1e subject matter hereof. 

. AS WITNESS Ihc hands of the parties the day and year lint above written 

BMG Music Publiehing NA, lnc. 

By: 

Zappttio. Inc 

ZapptcLo, Inc 11-16-05 (BUG) 
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RING TONE LICENSE 

~ 2 1 1  E t i to* 

Agreement made September I. 2005 between Zomba Enterpr:ses Inc., 245 FiRh Avenue, New Y '  
VCr 

NY 10016 (hereinafter referred lo as "Licensor") and Owango Wireless. -, Ste 
- ~ $ 0 1 .  Scattie.Washingion gal (hereinafter -kenre+ -vgo fi-mt a 6 ~ 7  - Aha 

G@ 21 PC0 
For good and valuable consideration, Licensor and Ihe Licensee hereby agree as f0110ws: 

Poi 

1. (a) Licensor grants to Ucensee the non-exdusive license for the territory of the 
United States ('me Temtory")or a term commencing on September 1.2005 and expiring on August 
31. 2006 Cthe Term') to use the musical works listed on Schedule 'A" attached hereto ('the 
Composition(s)') (but solely to the extent of Licansof s interest therein) as follows: 

(1) To aeate an arrangement of the Compositions consisting of musical tones (the 
'Arrangement') provided that in no event shall any arangement drange the basic melody or 
fundamental character of the applicable Composition, and record up to thirty (30) seconds of 
an Arrangement (the "Recarding(s)"); 

(ii) To transform the Recordings into mobile ring lone formats or to incorporate up to lhirty (30) 
seconds of a Composition as embodied in a preexisting master recording (a 'Master 

. Recarding") into a ring tone format (individually and collectively, a 'Ring Tone'); 
(iii) To aeate a database containing the Ring Tonets) available to Licensee's customers or 

subsaibers andlor to third party mmpanies serviced by Licensee C'Third Party Companies") 
whlch in tum service customers or subscriben Cthe Customers') 

(N) Subject to paragraph l(b) below. to synchronize Ring Tones with graphic images (a 
'Graphicy (colledively. a "Graphic Tone'] which may be viewed solely on a Custornefs 
mobile telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a 'Download"), for the express 
purpose of such Ring Tone(s) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to excaed thirty 
(30) seconds each) on Custornefs mobile phones and Licensee's andlor Third Party 
Companies' web site@) for the sole purposa of anowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be wnducted at Licensee's sole expense. 

(b) Notwithstanding anything to Ule Cmtfary contained herein. each Graphic Tone shall 
be subject lo  Licensofs prior wrinen approval and shall be listed on Schedule "0' atfeched herelo. 

(c) Schedule "A" and Schedule "8' may be amended. in Licensofs sole discretion. fmm 
time to time as reasonably requested by Licensee on a composition-bycornpos~tion basis, subject to 
the terms of this Agreement In addition. Licensor may. in its sole discretion, inform Licensee from 
time to time of additional Compositions it wishes to make available for license hereunder. 

(dl All Arrangements created pursuant to this license shall be considered a 'hork made 
for hire" for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire, 
then the Licensee hereby sells. assigns, and transfers Over to Licensor,'and releases and quitclaims 
unto Licansor, its successors and assigns, all right. title and interest in and to the Arrangements and 
all rights therein and thereto, for the United States and throughout h e  world, forever. induding any 
and all wpyrght terms. and all extension t e n s  of copyright. for all uses and purposes whether now 
known or hereafter created, free from payment of any royalty or further compensation. 

2. Licensor reserves all rights in and to the Composition(s). indudlng the right in its sole 
disaetion to restrict or rescind the use of any Composition at any time. In the event that Licensor 
shall request Licensee to cease using any Composition. Licensee shall do so as soon a8 practicable 
after receiving notice. 

3. In consideration of the foregoing licence. Licensee shall pay to Licensor the following: 



(a) Rinq Tones; With nspect to each individual Download of a Ring Tone. a sum equal 
to Licensor's percentage of control of each applicable Composition (the 'Licensor Share') multiplied 
by ten percent (10%) of the adual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royav) ,  provided that in no arcumstances shall the Ring Tone Royalty be less than the 
Licensor Share of each applicable Composition multiplied by $.I25 per Download irrespective of the 
price (if any) actualty charged; 

(b) G n ~ h i c  Tones: With resped to each individual Download of a GraphicTone. a sum 
equal to Licensors percentage of control of each applicable Com~si t ion (the 'Licensor Share") 
multiplied by ten percent (lOOh) of the adual price charged to Customers for each Graphic Tone 
Downloaded (the'GraphicTone Royalty'). provided that in no clrwmstances shall the Graphic Tone 
Royalty be less Ulan h e  Licensor Share of each applicable Composition multiplied by s.20 per 
Download irrespective of the price (if any) actually charged; 

(c) Flx lp~  Fee: For each Composition initially converted to a Ring Tone or Graphic Tone. 
a one-time non-recoupable flxlng fee equal tothe Licensor Share of each applicable Composition 
multiplied by $25 (the "Fixing Fee'). For avoidance of doubt, i f  a Fixing Fee for a particular 
Composition is paid in connection with the creation 01 8 Rlng Tone. an additional Fixing Fee will not 
be due if such Ring Tone is later canverted to a Graphic Tone. Conversely. if a GraphicTone is 
initially aeated by Licensee, an additional Fixing Fee will not be due if the applicable Composition is  
later exploited solely as a Rlng Tone. 

(d) If at any time during the Term hereof Licensee pays any royalty. fixing or other 
service fee in connedion with its Ring Tone or Graphic Tone service within the Territory to any other 
owner or administrator of musical compositions higher lhan the Ring Tone Royalty. Graphic Tone 
Royalty or Fixing Fee specified hereunder, on a per composition basis or otherwise. Licensee shall 
pay such higher royalty or fixing fee to Licensor retroactively to !he first accounting period during 
which such higher royaftyor tiring tee is accounlad fo such other owner or admhistnlor. 

(e) Reference is made to recog companies which COntf~l carlain Master Recordings (the 
"Record Companies-) who may enter in agreements with Licensee which provide, among other 
thing$, lh81 h e  Record Companies will pay to Licensor a royalty in connection wiih C~mpositions 
contained in Master Recordings exploited as Ring Tones by Liensee (the 'RC Tones"). Only to the 
extent that Licensor enters into sepante license agreements with such Reoord Companies which 
speafically provide that the applicdblo Record Company will compensate Licensor with resped to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in connedion 
with the sale of RC 'Tones. 

4.  Withln forty five (45) days after the end of each Quarterannual period, i.e. ending March 31, 
June 30, September 30 and December 31. Licengee shall render lo  Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloadad; and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall repott each Composition by title. song code number (as 
indicated on Schedules A and B). the number Of Downloads and the resultant applicable'Royalties 
due hereunder and be accompanied by payment to Licensor 01 all Royalties and Fixing Fees due. AI~ 
accountings and resultanl royalties and fees shall be forwarded to tornba Enterprises Inc., 8750 
W~lshire Boulevard. Beverly Hills, CA 90211, attn: Oiredor of Royalties. 

5. (a) Licensee shall maintain accurate and complete records and books of account 
detailing the aeation of Ring Tones and GraphicTones hereunder end ell Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may canduct such audit only during Licensee's usual 
business hours, and at the place where it keeps the books and records to be examined. on at least 
thi~ty (30) days prior nolice. 

(b) Such audit shall be conducted at Licer.sofs sole expense. except that if any audit 
reveals an error resulting in an underpayment to Licensor of flue percent (5%) or more of fie total 
amount accounted to Licensor during the accounting periods audited, then Licensee shall pay 10 



ticensor all reasonable audit costs, induding travel. hotel and per diems, together with the 
underpayment. 

(c) Any royalty sho~tfall shall bear interest at the cornposite'prime rate" (as published in 
the Wall Street Journal) plus two percent (2%). 

6. Licensee may not assign. transfer or sublicence any of its n'ghls hereunder wHholrt Licensofs 
prior written consenl and any purporled such assignment. transfer or licence shall be void ah initio. 

7. (a) Licensor may terrnlnate this Agreement by giving Licensee notice in any of the 
following circumstances: 

0) It Licensee fails 10 perfom any of its material obligalions under this agreement for 
any reason (induding impossibility of performance) and suchfailure has not been remedied to 
ticensoh satisfaction within thirty (30) days offer Licensor gives Licensee nolice of iL 

(ii) If Licensee attempts to assign any of its rights under this agreement without 
Licensoh prior written consent. or if any of those rights succeeds to any other perscn or entity by 
operation of law. 

(iii) If the control or ownership of Licensee or the majority of Licensee's capital stock 
vests. directly or indirectly. in any person or entity except the persons or entities who actually own 
Licensee's outstanding capital stock now, without Licensots prior written consent 

(b) This Agreement wlll terminale automatically. without notice, if Licensee is disolved or 
its assets are liquidated. or if Licensee becomes insolvent, or if a proceeding in bankruptcy, for a 
reorganization. or for other relief from the daims of creditors, or any similar proceeding. takes place 
with respect to Licensee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon the expiration or terminalion of the Term, all Of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retrieval and shall make no further use 01 the Composition(s), or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents. warrants and agrees as follows (wilh respect to the Licensor 
Share of the Compositions described in Schedules A and 8): 

(i) Licensor has full right, power and authority to enter into this agreement and to grant 
to the Licensee all rights herein set out upon the terms and conditions herein. 

( I  The ~om~osi t ions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(iii) Licensor wlll pay any and all fees. royalties and other sums due to the songwriters of 
the Compositions as well as to publishers and copublishers whom Ucensor adminisler with resped to  
the royalties received by it hereunder. 

(b) Licensee warrants, represents and agrees as follows: 

(i) Licensee has the full righl, power and authority to enter into and perform Ulis 
agreement upon the terms and conditions set forth herein. 

(ii) Licensee shall take all steps reasonably necessary to secufe and maintain ptotection 
of the Compositions, by way of encryption or olhelwise. under copyright and equivalent or similar laws 
throughout the Temtory. 
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(iii) Upon receipt of wn'nen instruction from Licensor. Licensee shall not. to the extent 
pehifted by law, license any Custcmer or other user that is engaged in piracj. illegal activities or 
other unauthorized use of the Ring Tones or the Compodlions. or that has ohenvise been designated 
by the RIAA. lFPl or other such body as an illegal producer or distributor. 

CV) Licensee shall either own or control andlor have valid and enforceable licenses with 
the applicable rights holders with resped to all aspects oftheir Ring Tone service ind~~ding. without 
limitation, any Master Recordings andlor Graphics. 

(c) Each party (for these purpases. 'lndernnitof) shall indemnify, defend and hcld Ule 
oner party (Indemnitee'). its successcrs. assigns. agents and licensees. free and harmless from and 
against any and all daims. demands. damages, expenses, losses or costs (including reasonable 
attorneys' fees and costs). or any sums paid in settlement. arising out of or incurred as a direct result 
of any actual breach of the representaliins. warranties. agreements and undertakings of or by the 
oam concerned. lndemnitee shall notify lndemnitor of any claim presented to lndemnitee bv 3 Vlird 
;art;. lndemnitor shall defend any miriparty claim. at itssole expense. with caunwl approved by 
Indemnitee. except that at Indernnitee's option, lndemnitee may defend the claim (at Indernnitofs 
sole expense) and shall consult with lndernnilor about rhoice of counsel and the condud of the 
proceeding. No such claim asserted by a lhlrd party may be settled by lndemnitee without 
Indemnitofs prior wriaen consent (such consent not to be unreasonably withheld or delayed). so long 
as rndemnitor is aclively defending such daim in a manner consistent with industry norms. unless 
lndemnitee shall agree not to seek indemnity from lndemnitor for any settlement payment made by 
lndemnitee to the daimant. 

9. (a) For the avoidance of doubt, no rights are granted in any Master Recordings 
of the Composition(s) or Graphics, and no rights are granted other than those expressly referred to 
herein. 

(b) Licensee shall not iswe any press releases or other forms of publlcjty materials 
which make reference to Licensor or lhis agreement without the prior written consent of Licensor. 

(c) Licensor will have no obligation to renew or exlend the License aRer the  end of the 
Term, and may dedine to do so In its unrestricted discrevon. 

(d) Licensee shall be responsible for securing, and paying for, whatever public 
performance l~censes required in connection with its Ring Tone service throughout the Territory. For 
avoidance of doubt. it is acknowledged and agreed that the Royalty shall not be indusive of public 
performance monies payable in connection with Ring Tones, if any. and no public performance 
license is granted hereunder. 



10. This Agreement shall be governed by and construed in accordance wi!h the laws of the Slate 
of New York whose courts shall have exclusive jurisdiction over any dispute arising herefrom. 

11. This Agreement contains all of the terms agreed between the parties and replaces any and all 
previous agreements whether written or oral concerning the subject matter hereof. 

AS WITNESS Ule hands of the parties the day and year first above written 

Zomba Enterprises Inc. 

By: 
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RING TONE LICENSE 

Agreement made September 1. 2005 between Zomba Enterprises Inc.. 245 Fifth Avenue. New York, 
NY 10016 (hereinafter referred to as "Licensor") and Namco Networks America Inc.. 1740 Technology 
Drive. Suite 320, San Jose, CA 951 10 (hereinafter "Licensee"). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (a) Licensor grants to Licensee the non-exclusive license for the territory of the 
United States ('the Territory") for a term commencing on September 1. 2005 and expiring on August 
31. 2006 ('the Term") to use the musical works listed on Schedule "A" attached hereto ('the 
Composition(s)') (but solely to the extent of Licensor's interest therein) as follows: 

(i) To create an arrangement of the Compositions consisting of musical tones (the 
"Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamental character of the applicable Composition, and record up to thirty (30) seconds of 
an Arrangement (the "Recording(s)"); 

(ii) To transform the Recordings into mobile ring tone formats or to incorporate up to thirty (30) 
seconds of a Composition as embodied in a pre-existing master recording (a 'Master 
Record~ng") into a ring tone format (individually and collectively, a "Ring Tone"); 

(iii) To create a database containing the Ring Tone(s) available to Licensee's customers or 
subscribers andlor to third party companies serviced by Licensee ("Third Party Companies") 
which in turn service customers or subscr~bers ('the Customers") 

(iv) Subject to paragraph I (b)  below, to synchronize Ring Tones with graphic images (a 
"Graphic") (co!lectively, a "Graphic Tone") which may be viewed solely on a Customer's 
mobile telephone; 

(v) To download or othewise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a "Download"), for the express 
purpose of such Ring Tone(s) sounding as a ring~ng alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customer's mobile phones and Licensee's andlor Third Party 
Companies' web site(s) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Notwithstanding anything to the contrary contained herein, each Graphic Tone shall 
be subject to Licensor's prior written approval and shall be listed on Schedule "B" attached hereto. 

(c) Schedule "A" and Schedule "B" may be amended. in Licensor's sole discretion. from 
time to time as reasonably requested by Licensee on a composition-by-composition basis. subject to 
the terms of this Agreement. In addition. Licensor may. in its sole discretion, inform Licensee from 
time to time of additional Compositions it wishes to make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considereda "work made 
for hire" for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire. 
then the Licensee hereby sells, assigns. and transfers over to Licensor. and releases and quitclaims 
unto Licensor, its successors and assigns. all right, title and interest in and to the Arrangements and 
all rights therein and thereto, for the United States and throughout the world. forever, including any 
and all copyright terms, and all extension terms of copyright. for all uses and purposes whether now 
known or hereafler created. free from payment of any royalty or further compensation. 

2. Licensor reserves all- rights in and to the Composition(s). including the right in its sole 
discretion to restrict or rescind the use of any Composition at any time. In the event that Licensor 
shall request Licensee to cease using any Composition, Licensee shall do so as soon as practicable 
after receiving notice. 
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3. In consideration of the foregoing licence, Licensee shall pay to Licensor the following: 

(a) Rinq Tones: With respect to each individual Download of a Ring Tone, a sum equal 
to Licensor's percentage of control of each applicable Composition (the "Licensor Share") multiplied 
by ten percent (1 0%) of the actual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royally'). provided that in no circumstances shall the Ring Tone Royalty be less than the 
Licensor Share of each applicable Composition multiplied by 5.125 per Download irrespective of the 
price (if any) actually charged; 

(b) Graphic Tones: With respect to each individual Download of a Graphic Tone, a sum 
equal to Licensor's percentage of control of each applicable Composition (the "Licensor Share") 
multiplied by ten percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'), provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Licensor Share of each applicable Composition multiplied by $.20 per 
Download irrespective of the price (if any) actually charged; 

(c) Fixinq Fee: For each Composition initially converted to a Ring Tone or Graphic Tone. 
a one-time non-recoupable fixing fee equal to the Licensor Share of each applicable Composition 
multiplied by $25 (the "Fixing Fee"). For avoidance of doubt, if a Fixing Fee for a particular 
Composition is paid in connection with the creation of a Ring Tone, an additional Fixing Fee will not 
be due if  such Ring Tone is later converted to a Graphic Tone. Conversely, if a Graphic Tone is 
initially created by Licensee, an additional Fixing Fee will not be due if the applicable Composition is 
later exploited solely as a Ring Tone. 

(d) Advance: An advance of $5.000 recoupable from all Royalties payable hereunder. 

(e) If at any time during the Term hereof Licensee pays any royalty, fixing or other 
service fee in connection with its Ring Tone or GraphicTone service within the Territory to any other 
owner or administrator of musical compositions higher than the Ring Tone Royalty. Graphic Tone 
Royalty or Fixing Fee specified hereunder, on a per composition basis or otherwise, Licensee shall 
pay such higher royalty or fixing fee to Licensor retroactively to the first accounting period during 
which such higher royalty or fixing fee is accounted to such other owner or administrator. 

( f )  Reference is made to record companies which control certain Master Recordings (the 
"Record Companies") who may enter in agreements with Licensee which provide, among other 
things. that the Record Companies will pay to Licensor a royalty in connection with Compositions 
contained. in Master Recordings exploited as Ring Tones by Licensee (the "RC Tones"). Only to the 
extent that Licensor enters into separate license agreements with such Record Companies which 
specifically provide that the applicable Record Company will compensate Licensor with respect to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in connection 
with the sale of RC Tones. 

4. Within forty five(45) days after the end of each quarterannual period, i.e. ending March 31. 
June 30. September 30 and December 31. Licensee shall render to Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall report each Composition by title, song code number (as 
indicated on Schedules A and B), the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties and Fixing Fees due. All 
accountings and resultant royalties and fees shall be forwarded to Zomba Enterprises Inc.. 8750 
Wilshire Boulevard. Beverly Hills, CA 9021 1. attn: Director of Royalties. 

5. (a) Licensee shall maintain accurate and complete records and books of account 
detailing the creation of Ring Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may conductsuch audit only during Licensee's usual 
business hours, and at the place where it keeps the books and records to be examined, on at least 
thirty (30) days prior notice. 
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(b) Such audit shall be conducted at Licensor's sole expense, except that if any audit 
reveals an error resulting in an underpayment to Licensor of five percent (5%) or more of the total 
amount accounted to Licensor during the accounting periods audited, then Licensee shall pay to 
Licensor all reasonable audit costs, including travel, hotel and per diems, together with the 
underpayment. 

(c) Any royalty shortfall shall bear interest at the composite "prime rate" (as published in 
Ihe Wall Street Journal) plus two percent (2%). 

6. Licensee may not assign. transfer or sub-licence any of its rights hereunder without Licensor's 
priorwritten consent and any purported such assignment, transferor licence shall be void ab initio. 

7. (a) Licensor may terminate this Agreement by giving Licensee notice in any of the 
following circumstances: 

(i) If Licensee fails to perform any of its material obligations under this agreement for 
any reason (including impossibility of performance) and such failure has not been remedied to 
Licensor's satisfaction within thirty (30) days after Licensor gives Licensee notice of it. 

(ii) If ~icensee attempts to assign any of its rights under this agreement without 
Licensor's prior written consent. or if any of those rights succeeds to any other person or entity by 
operation of law. 

(iii) If the control or ownership of Licensee or the majority of Licensee's capital stock 
vests, directly or indirectly, in any person or entity except the persons or entities who actually own 
Licensee's outstanding capital stock now, without Licensor's priorwritten consent. 

(b) This Agreement will terminate automatically, without notice, if Licensee is dissolved or 
its assets are liquidated, or i f  Licensee becomes insolvent, or if a proceeding in bankruptcy, for a 
reorganization, or for other relief from the claims of creditors. or any similar proceeding, takes place 
with respect to Licensee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon the expiration or termination of the Term. all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retrieval and shall make no further use of the Composition(s). or of the Recordings or Ring 
Tones whatsoever. 

.8. (a) Licensor represents, warrants and agrees as follows (with respect to the Licensor 
Share of the Compositions described in Schedules A and B): 

(i) Licensor has full right, power and authority to enter into this agreement and to grant 
to the Licensee all rights herein set out uponthe terms and conditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(iii) Licensor will pay any and all fees. royalties and other sums due to the songwriters of 
the Compositions as well as to publishers and copublishers whom Licensor administer with respect to 
the royalties received by it hereunder. 

(b) Licensee warrants, represents and agrees as follows: 

(i) Licensee has the full right, power and authority to enter into and perform this 
agreement upon the terms and conditions set forth herein. 
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(ii) Licensee shall take all steps reasonably necessary to secure and maintain protection 
of the Compositions, by way of encryption or otherwise. under copyright and equivalent or similar laws 
throughout the Territory. 

(iii) Upon receipt of written instruction from Licensor. Licensee shall not, to the extent 
permitted by law, license any Customer or other user that is engaged in piracy, illegal activities or 
other unauthorized use of the Ring Tones or the Compositions, or that has otherwise been designated 
by the RIAA, IFPI or other such body as an illegal producer or distributor. 

(iv) Licensee shall either own or control andlor have valid and enforceable licenses with 
the applicable rights holders wilh respect to all aspects of their Ring Tone service including, without 
limitation, any Master Recordings andlor Graphics. 

(c) Each party (for these purposes. "lndemnitof') shall indemnify, defend and hold.lhe 
other party ("lndemnitee"), its successors. assigns, agents and licensees, free and harmless from and 
against any and all claims. demands, damages, expenses, losses or costs (including reasonable 
attorneys' fees and costs), or any sums paid in settlement. arising out of or incurred as a direct result 
of any actual breach of the representations, warranties, agreements and undertakings of or by the 
party concerned. lndemnitee shall notify lndemnitor of any claim presented to lndemnitee by a third 
party. lndemnitor shall defend any lhird party claim, at its sole expense. with counsel approved by 
Indemnitee. except that, at Indemnitee'soption, lndemnitee may defend the claim (at Indemnitor's 
sole expense) and shall consult with lndemnitor about choice of counsel and the conduct of the 
proceeding. No such claim asserted by a third party may be settled by lndemnitee without 
Indemnitor's prior written consent (such consent not to be unreasonably withheld or delayed), so long 
as lndemnitor is actively defending such claim in a manner consistent with industry norms, unless 
lndernnitee shall agree not to seek indemnity from lndemnitor for any settlement payment made by 
lndemnitee to the claimant. 

9. (a) For  the avoidance of doubt, no rights are granted in any Master Recordings 
of the Composition(s) or Graphics, and no rights are granted other than those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or this agreement without Ihe prior written consent of Licensor. 

(c) . Licensor will have no obligation to renew or extend the License after the end of the 
Term, and may decline to do so in its unrestricted discretion. 

(d) Licensee shall be responsible for securing, and paying for, whatever public 
performance licenses required in connection with its Ring Tone service throughout the Territory. For 
avoidance of doubt, it is acknowledged and agreed that the Royalty shall not be indusive of public 
performance monies payable in connection with Ring Tones, if any, and no public performance 
license is granted hereunder. 
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10. This Agreement shall be governed by and construed in accordance with the laws of the Stale 
: of New York whose courts shall have exclusive jurisdiction over any dispute arising herefrom. 

11. This Agreement contains all of the terms agreed between the parties and replaces any and all 
previous agreements whether written or oral concerning the subject matter hereof. 

AS WITNESS the hands of the parties the day and year first above written 

Zomba Enterprises Inc. 

By: 
\ 

Namco Networks America. Inc. 

By: LL 
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RING TONE LICENSE 

Agreement made September 1. ZOOS between BMG MusicPublishing NA. Inc.. 245 Fifth Avenue. 
New York. NY 10016 (hereinaner referred to as 'Licensor") and eW~ngz Systems. tnc.. 665 Third 
Street, Suite 250. San Francisco. CA 94107 (hereinafter 'Licenseel). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows; 

1. (a) Licensor grants to Licensee the non-exdusive license for lhe tertitiry of the 
Used Slales ('the Ternlocy') for a term mmmencing on September 1.2005 and expiring on August 
31. 2006 Cthe Term') to use the musical wwks listed on Schedule .A' anached hereto Clhe 
Mmposltion(s)') but  solely to the exlent of Licensofs interest therein) as follows: 

(0 To create an arrangement of the Compositions consisting of musical tones (the 
'Arrangement3 pmvaed Ulat in no event shall any arrongemenl change the basic melody or 
fundamenlal character of h e  applicable Composition. and record up to thirly (30) second* of 
an Arrangement (the 'Remrding(6)'); 

(li) To transform the Recordings into mobUe ring tone formals or lo incorporate up to lhirly (30) 
seconds of a Cornpotition as ernbodied in a pre-existing master recording (a .Master 
Recording') into a n ' n ~  tone formal (individually and collectively. a 'Ring Tone"); 

(iii) To create a database containing h e  Ring Tone(s) a d a b l e  to Leensee's customers or 
subscribers andlor to Ulird party companies serviced by Liensee rThird Party Companies') 
which in turn s e ~ i c e  customers or subsu~bers ('the Customers') 

(iv) Subjed to paragraph l(b) below. to synchronize Ring Tones wilh graphic images (a 
'Gfaphic-) (collectively. a 'Graphic Tone-) whlch may be viewed solely on a Customeh 
mobile telephone; 

(v) To download or otherwise transmit Rlng Tones or Graphic Tones onlo mobile telephones (far 
a lee or oheffllse) for personal use by the Customers (a 'Download"). for the express 
purpose of such Ring Tone(s) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segmenls of the Graphic Tmes or Ring Tones (not to exceed thirty 
(30) seconds aach) on Custome(s mobile phones and Licensee's andlor Third Party 
Companies' web site(s) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducted at Licensee's $ole expense. 

(b) Notwilhstsnding anything to the conlrary contained herein. each Graphic Tone shall 
be subject to Licensor's prior wriaen approval and shall be listed on Schedule "8' attached hereto. 

(c) Schedule 'Aw and Schedule "B' may be amended. in Licensots sole discretion. from 
time to time as reasonably requested by Licensee on a composib'on-by-composition basis. subject to 
the terms of this AgreemenL In addilin. Licensor may. in its sole discretion. inform Licensee from 
time lo time of additional Compositions it wishes to make available for license hereunder. 

(d) All Arrangements uested purwant to this license shall be considered a Work made 
for h~re' for Ucenrof. In lhe event lhe Arrangemenls shall be deemed not to be a work made for hire. 
then the ticensee hereby sells. asslgns. and transfers over to Licensor, and releases and qultdaims 
unto Licensor. its successors and aasigns, all right. title and interest in and to the Arrangements and 
an rights therein and hereto. lor the United States and throughout the world. forever, including any 
and a0 copyright terms, and all extension term* of copyright. lor all uses and purposes whether now 
known or hereafter created, free tram payment of any royally or furlher compensation. 

2. Licensor reserves all righls in and to the Cornposition(s). including the right in its sole 
discretion to restrict or rescind the use of any Ccmposilion at any lime. In the event that L i n s o r  
shall request Licensee to cease u$inQ any Composition. Licensee shall do so as soon as predicable 
after receiving nollce. 

3. In consideration of the foregoing ficence. Licensee shall pay to Licensor the following: 
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(a) R i n ~  Tones: Whh respect lo  each individual Download of a Ring Tone. a sum equal 
to Licensots percantage of 'mlro l  of each applicable Composition (Lhe "Licensor Share') multiplied 
by ten percent (10%) of the actual piia charged to Customers for each Ring Tone Downloaded (he 
'Ring Tone Royalty'). provided hat in no circumstances shall the Ring Tone Royalty be less lhan lhe 
Licensor Share of each applicable Composition mulliplied by S.125 per Do*nload irrespedive of h e  
price (if any) edually charged; 

(b) GaohlcToneq: With resped lo each hdibidual Download of a Graphic Tone. a sum 
equal lo  L i i n s o t s  percenlage of conlrol of each epplicable Composition (he 'Licenqor Share') 
mulliplied by ten percenl (10%) ofthe &uaI price charged lo Cuslomera for each Graphlc Tone 
Downloaded (the 'Graphic Tone Royalty'). provided lhal in no circumslances shall the GraphlcTone 
Royally be less than Ule Licensol Shve of each applicable Compoaition multiplied by 5.20 per 
Download irrespedive of the pice (d any) adually charged; 

(c) Fixina Fee: Foreach Composition initially converted lo  a Ring Tone or Graphic Tone. 
a one-Ume non-recoupable fuc'mg fee equal lo h e  Ucensor Share of each applicable Composition 
multiplied by $25 (the 'Fixing Fee'). Fo, avoldance of doubt. if a F'iing Fee for a par(iwlar 
Composilion is  paid in connect& with the aeation ofa Ring Tone, an additlonal FIxing Fee win not 
be due if such Ring Tone is bla converted lo  a Graphic Tone. Conversely. if a Graphic Tone is 
initially created by Licensee. an additional Fixing Fee w~ l l  no1 be due if the applicable Composition is 
later exploited solely as a Ring Tone. 

(d) Advance: An a d a c e  of $10.000 recoupable from all Royalties payable hereunder. 

(e) If at any Ume durlng the Term hereof Licensee pays any royalty, fixing or olher 
service fee in mnnedion wilh its Ring Tone or Graphic Tone service wilhin Lhe Territory lo  any other 
owner or administralor of musical mposilions highel than lhe Ring Tone Royally. Graphic Tone 
Royalty or Fixing Fee specified hereunder. on a per cornpsilion basls or olherwlse. Licensee shall 
pay such higher royalty or fixing fee Lo Licensor reboaclively la the firs1 accounting period during 
which such higher royalty or hing fee is auounled lo such olher owner or administralor. 

(0 Reference is made lorecord companies which control certain Master Recordings (the 
"Record Companies') who may enler in agreemenls with Licensee which provide. amonp olher 
things. lhat the Record Compenles will pay to licensor a royalty in conneaion with Compodtions 
contained in Masler Recordings expbited as Ring Tones by Licensee (the 'RC Tones'). Only lo  the 
extent that Licensor enters Into separale license egreemenls w in  such Record Companies which 
specifically provide that the applicable Record Company wlll compensate Licensor wiih resped l o  the 
sale of RC Tones shall Limnsee no1 be obligated lo pay Licensor Ring Tone Royalties in connection 
with lhe sale of RC Tones. 

4. Wilhin forty five (45) days afler lhe end of each quarterannual period. i.e. ending March 31. 
June 30, September 30 and December 31. Licensee shall render lo Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (iij all Ring Tones and Graphic 
Tones created. Each acwunling shaii report each Composition by title. sang cude number (as 
indicated on Schedules A and B). B e  number of Downloads and Ihe resultanl applcable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties and Fixing Fees due. All 
accountings and resultant royalties and fees shall be fonvarded to BMG Mutic Publishing NA Inc, 
8750 Wilshire Boulevard. Beverly Hib. CA 9021 1. ann: D'uedor of Royalties. 

5. (a) Licensee shall maintan accvrale and complete records and books of account 
delailing Ihe aehrion of Ring Tones and Graphic Tones hereunder and all Down4oads and containing 
all oLher informalion needed lo compute and verify the amounls payable lo licensor hereunder. 
Llcensor may audil those books and records. Licensor may make such an examlnation for a 
pallicular slalemenl only on=. Licensor may condud such audit only during Licensee's ugual 
business hours. and at h e  place where it keeps lhe books and records lo be examined. on at least 
lhirty (30) days prlor nolice. 
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(b) Such audit $hall be wnduded a1 Licensds sole expense, except that if any audit 
reveals an error rasulling in an underpayment lo Licensor at  f ~ e  percent (5%) or more d Ule total 
amount accounted lo Licensor during the amounting periods audiled. then Ucensee shaU pay to 
Licensor all reasonable audi coslr. induding travel. hotel and per diemr. together wilh the 
underpaymenl. 

(c) Any royalty shorlfall shall bear interest at the comp3site 'prime rate' (8s publlshed in 
the Walt Street Journal) plus two percent (2%). 

6. Licensee may not assign. transfer or suMicencc any of its rights hereunder without Licensofs 
prior wrinen consent and any purporled such assignment. transfer or licence shall be void ab inilio. 

7. (a) Lioen$or may tennlnate this Agreement by giving Licensee notice in any of h e  
following circumstances: 

(i) I f  Licensee fails to perfarm any of Its matetial obligations under lhis agreement for 
any reason (including Impossibility 01 performance) and such failure has not been remedied to 
 licensor^ satisfadion wlthln lhlrty (30) days after Licensor gives Ucensee nollce of 2. 

(ii) If Licensee attempts to a8sign any of its rights under this agreement without 
Licensors prlor writlen consent or if any of those rlghts succeeds to any olher person or entity by 
operation of law. 

(iri) If the wnlrol or ownership of Licensee or lhe majority of Licensee's capital stock 
vest$. direcUy or indlrecuy. In any person or entity except Vle persons or entities who aclually own 
Licensee's outslanding capW stock now, wiihout Licensofs prior writled cbnSenL 

(b) This Agreement will terminate aulomatically. without notice. if Licensee Is dissolved or 
ils aasets are liquidated. or if Licensee becomes insolvent. or if a proceeding in bankruptcy. for a 
reorganizallon. or for other rellef from the daims of uediton. or any sim~Ur proceeding, lakes place 
with respect to Licensee or ils property. 

(c) A termination of the Agreement under this paragraph 7 wlll not llmlt or affed any of 
Licensofs other rights. 

(d) Upon the expiralibn or termination of b e  Term, all of Licensee's righb hereunder 
shall terminate. Licensee shall wlthdraw the Ring Tones hereunder from the database of possible 
Customer ralfieval and shall make no further use of the Cornposiliin(s). or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents, warranls and agrees as follows (with resped to the Licensor 
Share of the Compositions desu~bed in Schedules A and 8): 

( i )  Licensor has full right. power end authority to enter into this agreement and to grant 
to the Licensee all rights herein set out upon the terms and mndltlons herein. 

(li) The Compositions are original mpyrighted works and in  no way infdnge Ule cbpyright 
or other rights of any third parly. 

(iii) Licensor will pay any and all fees. royaltie$ and olher $urns due to the songwriters of 
the Composilions as well as to publishers and copublishers whom Licensor administer with respect lo 
the loyallie3 received by it hereunder. 

(b) Licensee warrants. represenls and agrees as follows: 

(i) Licensee has the full righL power and aulhority to enter info and perform Vlls 
agreement upon the terms and conditions set fonh herein. 
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(ii) Licensee shall lake aU steps reasonably necessaty to secure and maintain proledion 
of the Compo9itions. by way of encryptiM or otherwise. under Wpyrighl and equivalent or similar laws 

(iii) Upon receipt of written l n s l ~ d i o n  horn tiansot, Licensee shall not  to Ihe extent 
permitted by law. license any Customer or other user that is engaged in piracy. illegal activities of 
omer unauthorized use of the Ring Tones or the Compositions. or thal has oherwise been designated 
by the RIM.  IFPI or olher such body as an illegal p d u w r  or distributor. 

(iv) Ucensee shall eilher own or control andlor have valid and enforceable licenses with 
h e  applicable rights holders with resped l o  all aspeds of their Ring Tone service induding. without 
limitation. any Master RWrdings andor Graphiu. 

(c) Eech party (for lhese purposes, 'Indemnitof) shall indemnify. defend and hold the 
other party Clndemnilee-), ib successan. assigns, agenls and licensees. free and harmles, from and 
against any and aU daims. demands. damages. expenses, losses of casts (including reomable 
anomeys' fees and costs), or any sums paid in settlement. arising out of or incurred 83 a d i e d  resul 
of any aclual breach of h e  representations, warranties, agreemenb and underlakings of or by Ihe 
party concerned. lndemnitee shall notify lndemnitor of any claim presented to lndemnitee by a third 
party. lndemnitor shall defend any third partydalm at ils role expense, wilh counsel approved by 
Indemnilee. except (hat at Indemnitee's option, lndemnitee may defend the daim (at Indemnitots 
sole expense) and shall consult w i n  lndemnitor about choice of counsel and the a n d u d  of the 
proceeding. No such daim asserfed by a third party may be selUed by lndemnilee wilhout 
lndemnitofs priW wfinen consent (such Consent no( lo  be unreasonably wilhheld or delayed). sa long 
as lndemnitor is adively defending such claim in a manner consistent with industry norms. unless 
lndernnitee shall agree no1 lo seek indemnity lrom lndemnilor lor any settlement payment made by 
lndemnitee to the dairnanL 

9. (a) For the avoidance of doubt. no rights are granted in any Master Recordings 
of h e  Composilion(s) or Graphics. and no  fighls are granted Other Ulan those expressly referred to 
herein 

(b) Licensee shaU no1 issue any press releases or other form?, of publicity materials 
which make reference lo Licensor Or thi$ agreement without Ihe prior written consent of Licensor. 

(c) Licensor will have no obligalion torenew or evtend Ihe License after the end of the 
Term. and may decline to do so in its unresbicted discretion. 

(d) ticensee shell be, responsible for secllring, and paying for. Whatever public 
performance licenses required in connedion with ils Ring Tone senice lhroughout the Territory. For 
avoidance of doubt. it is acknowledged and agreed that b e  Royalty shall not be indusive of public 
performance monies payable in mnnedion with Ring Tones. if any. and no public performance 
license is granted hereunder. 
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10. fhls Agreement shall be governed by and constfued in accordance With the laws of the Slate 
of New York whose a r t s  shall have exclusive jurisdiction over any dispute arising herehorn. 

11. This Agreement Conlains all of b e  lems agleed between the panies and replaces any and all 
previous agreements whether written or oral conamlnp the subjed matter hereof. 

AS WITNESS the hands of the parties the day and year hl above written 

BMG Music Publishing N& Inc. 

By: 
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RING TONE LICENSE 

Agreement made September 1.2005 between Zomba Enterprises Inc.. 245 Flnh Avenue. New York. 
NY 10016 (hereinafter referred to as "Licensor') and eWingz Systems, Inc., 665 Third Street. Suite 
250. San Francisco. CA 94107 (hereinafter 'Licensee'). 

For good and valuable consideration. Licensor and the Licensee hereby agree as follows: 

1. (a) Ucensor grants to Licensee the non-exdusive Scans6 for the territory or the 
United States rthe Territorf) for a term commencing on September 1. 2005 and expiring on August 
31, 2006 ('the Term") to use the musical works listed on Schedule "Aw attahed hereto Cthe 
Composition(s)') (but solely l o  the extent of Licensors Interest thereln) as fonows: 

(i) To aeate an arrangemenl of the Compositions consisting of musical tones (the 
'ArrdngernenC) provided that in no event shan any arrangement change the basic melody ot 
fundamental Character of the applicable ComposiUon. and record up to thirty (30) seconds of 
an Arrangement (the''t?ecordin~(s)3: 

( i i )  To transform lhe Recordings into mobile ring tone formata or to incorporate up to thirty (30) 
seconds of a Compo~ition as embodied in a pre-existing master recotding (a 'Master 
Recording? into a ring lane format (individually and wllectlvely. a 'Ring ToneT; 

(iii) To aeale a database containing the Ring Tone(s) available to Licensee's ~UslomerS or 
subscribers andlor lo third party companies selvjced by Licensee ('Third Party Companies') 
whlch in turn service cuslomers or subsaibers ('the Customers') 

(iv) Subjed to paragraph l(b) below, to synchronize Ring Tones with graphic imager (a 
"Gtaphic'] (colleaively. a 'Graphic Tone') which may be viewed solely on a Customefs 
mobile telephone: 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a 'Oownload'), for the express 
purpose of such Ring Tonets) soundinp as a ringing alert on such mobile telephones: 

(vi) To promote and advertise segmants d t h e  Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customefs mobile phones and Licensee's andlor Third Party 
Companies' web site(¶) for the sole purpose Of a l b ~ i n ~  a Customer to preview a Ring Tone 
before purchasing same. 

All of lhe foregoing adivlUes shall be conducted a1 Licensee's sole expense 

(b) Notwithstanding anything to the contrary contained herein. each Gcaphic Tone shall 
be subject to Licensofs prior written approval and shall be listed on Schedule '0' anached hereto. 

(c) Schedule 'A' and Schedule 'a' may be amended. in Licensor's sole discretion, fmm 
time to lime as reasonably requested by Licensee on a composllion-bycomposition basis. subjed to 
the terms of this Agreement. In addition. Licensor may. in its sole discretion, inform Licensee from 
time to time of additional Compositions it wihhef to make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a 'Ivork made 
for hire* for Licensor. In the evenl the Arrangements shall be deemed not to be a work made for hire, 
then the Ucensee hereby sells. assigns. and transfers over to Licensor. and releases and quitclaims 
unto Licensor, b successors and assigns, alt right. Ule and interest in and to the Arrangements and 
aO rlght!, therein and therelo. for lhe United $Ides and lhroughout the world. fomver. including any 
and all wpyrighl terms. and all exlension terms or mpyright. for all uses and purposes whether now 
known or hemafter created. free from paymenl of any royally or further compensation. 

2 Licensor reserves ell rights In and lo Ule Composition(s), including h e  right in ~ t s  sole 
discretion to restrict or rescind the use of any Composition a l  any lime. In the event lhat Licensor 
shall request Licensee lo cease using any Cornpos~tion, Licensee shall do so as soon as practicable 
aRer recetvlng notice 

3. In wnsidualion of the foregolng licence. Licensee shall pay lo  Licensor Me lonowing: 



(a) Rina Tones With respect to each individuel Download of a Ring Tone. a sum equal 
to Licensor's percenlage of mntrol of each applicable Composition (the 'Licensor Share7 mulliplied 
by ten percent (10%) of h e  actual price charged lo Cuhlomers for each Ring Tone Downloaded (the 
'Ring Tone Royalty'), provided that in no circumstance!, shall lhe Ring Tone Royalty be less than the 
Licensor Share of each applicable Composltion mulliplied by S.125 per Download inespedive of the 
price (if any) actually charged; 

(b) Graphic Tonex: Wdh resped lo each indimdual Download Of a GmphicTone, a sum 
equa\ to LiiensoCa percentage of control of each applicable Cornposilion (the 'licensor Share') 
multiplied by ten percent (10%) of the adual price charged to Cuetomefs for each Graphic Tone 
Downloaded (the Graphic Tone Royalty'). provided that in no clcumstancet 6hall the Graphic Tone 
Royally be less than the LicensM Share of each applicable Composilion multiptied by $20 per 
Download hespedive of Ihe price (if any) adually charged; 

(c) Fixinq FeQi For each Composition initially danverted to a Ring Tone or Graphic Tone. 
a one-time norbremupable fixing fee equal lo the Ucensof Share of each applicable CompoQion 
multiplied by $25 (the 'Fixing Fee"). For avoidance ol doubt. if a Fixing Fee for a particular 
Composition ir paid in w e d i o n  with the aealion of a Ring Tone, an additjonal Fixing Fee will not 
be due if such Ring Tone is later conveded to a Grephic Tone. Conversely. If a Graphic Tone is 
initially creeted by Licensee. an additional Flxing Fee will not be due if the applicable Composition is 
later exploited solely as a Ring Tone. 

(d) Advance: An advance of $10,000 recoupable from all Royalties payable hereunder. 

(e) If at any time during thb Term hereof Licensee pays any royalty. fixing or olher 
service fee in ~ 0 ~ e d i o n  wilh its Ring Tone or Graphic Tone Service wilhin Lhe Territory lo any other 
owner or administrator of musical compositions higher than ihe Ring Tone Royally. Graphic Tone 
Royalty or Firing Fee specified hereunder. an a per amposition basis or otherwise, Licensee shall 
pay such higher royally or firing fee 10 Licensor retroactively lo lhe first amunting period during 
which S U C ~  higher myany or ruing fee is accounted to such other owner or adminlstralor. . . 

(0 Reference is mode to record companies which cdnlrol certain Master Recordings (the 
"Record Companies') who may enter in egreemenb with 'Ucansee which provide. among olher 
things. that the Record Companies will pay lo Licensor s royalty in Connedion with Composiliins 
contained in Master Recordings exploited as Ring Tones by Licensee (the 'RC Tones'). Only to the 
extent that Licensor enters inlo separate license agreements with such Recotd Companies which 
9pedllcally provide that the applicable Rewrd Company M compensate Licensor with respect to the 
sale of RC Tones shall Licensee not be obligated lo pay Licensor Ring Tone Royalties in mnnedion 
with the sale of RC Tones. 

4. Wdhin forty five (45) days aner the end of each quatierennuel period. 1.8. ending March 31. 
June 30. September 30 and December 31. Licensee shall render to Licensor a h e  and detailed 
accounting of (i) ell Ring Tones and Graphic Tones Downloaded: and (ii) all Ring Tones and Graphic 
Tones uealed. Each accounung shall repon each Composition by title. song code number (a!, 
Indicated on Schedules A and 8). the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment lo ticensof of all Royalties and Fixing Fees due. All 
accounlings and resullanl royallies and fees shall be fomarded to Zomba Enterprise!, Inc.. 8750 
Wilshire Boulevard. Beverly Hins. CA 9021 I. alln: Diredor of Royalties. 

5. (a) Licensee shall maintain accurate and complete records and books of account 
detailing the creation of Ring Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed lo compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records Licensor may make such an examinaliin for a 
padcular statement only once. Licensor may conduct such audit only during Licensee's usual 
business hours. and at the place where i t  keeps the books and records to be examined. on a1 least 
lhidy (30) days prior nolice. 
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(b) Such audit shall be conduded at Licensor's sole expense. except lhat 1 any audit 
reveal3 an error resulting in an underpayment to W n s o r  d f ~ e  percent (5%) or more of the tout 
amount accounted to Licensor during the acmunting periods audited. then ticensee shall pay lo  
Licensor all reasonable audit costs. indudiig travel. hotel and per diems, together wi(h the 
underpayment. 

(c) Any royalty shortfall shall bear interest at h e  composite 'prime rale' (as published h 
the Wall Street Journal) plus two percenl(2k). 

6. Licensee may not allign. transfer or sub-licence any of its rights hereunder withwt Licensocs 
prior written consent and any purported such assignmdnt transfet or Gcence shall be void ab inilio. 

7. (a) ticensot may terminate this'~greemenl by givhg Licensee notice in any of h e  
following cirarmltances: 

(il If Licensee fails lo Derform anv d its material obllaai'ans under lhis asreement for 
any reason (indudinp imp&8ibilily br pidorrndrie) and J U C ~  fanure has not been remedied lo 
LicensOf s ailtisfadion within lhi iy (30) day* after t i ~ ~ ~ ~ r  give, ticensee notice Of IL 

(ii) If ticensee anempts lo asslgn any of its rights under this agreemenlwithout 
LicentPr'1 prior wrinen Consent or if any of those rlghts $ucceeds lo any other peison or entity by 
operation of law. 

(~ii) . If the cantrot or ownership of Licensee or the majority of Licensee's capital slack 
vests. directly or indiredy. in any person w entity except the persons or entities who actually own 
Licensee's oul3tanding capltal stock now, clthoul Ucensots prior wriHen consent. 

(b) This Agreement will tetminste automalicslly. wilh6ut nolica, if Licensed is dissolved or 
its assets are liquidated, or if Licensee becomes insolvent. or il a proteeding in bankmplcy. for a 
reorganization. or for other reliel horn the claims of creditors. or any similar proceeding. lakes place 
with respect to Licensee or its property. 

(c) A lermination of the Agreement under h i 3  paragraph 7 will not l i d1  or affect any of 
Licensds Other rights. 

(d) Upon ihe expiration or lermination of Ihe Term, all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw h e  Ring Tones hereunder from Ule database of possible 
Customer retrieval and shall make no further use-of Lhe Cornpolition(3). or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licen3orrepresenls. warrants and agrees as follows (with resped lo the Licensor 
Share of h e  Compositions described In Schedules A and 0): 

(I) Licensoc has full right, power and authority to enter inlo thls agreement and lo grant 
10 h e  Licensee all rights herein set out upon the terms end conditions herein. 

(ii) The Compositions are original copyrighted works and In no way infringe the copyright 
or other rights of any lhird parly. 

(iii) Licensor will pay any and all fees. royallles and other sums due lo the songwrilers of 
the Composilions as well as lo publishem and copublishem whwn Licensor administer with fespect lo 
Ihe royallles received by it hereunder. 

(b) Licensee warranb. represents and agrees as kdowa: 

(i) Licensee has the lull right, power and authority to enter into and perform thin 
agreement upon Ule terms and conditions set forth herein 
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- (ii) Licensee shall take an steps ieasonably necessarylo secure and maintain prolecliori 
of the Compositions. by way of encryption or othelwlse. under copyright and equivalent or similar laws 
throughout h e  Tenilory. 

(iii) Upon receipt of written instruction hom Licensor, Licensee shall not, to the extent 
permitted by law. license any Customer or other user that is engaged in p-racy, illegal activities or 
other unauthorized use ofthe Rlng Tones orthe Compcsibns. or thal has otherwise been designaled 
by the RIAA, lFPl or other such body as an illegal producer or dislribufor. 

(k) Licensee shaU either own or control andlor have valid and enforceable licenses with 
the applicable right$ holders with resped ta all a6pedS of thelr Ring Tone s e ~ c e  indudhg, without 
limifation, any Master Recordings endlor Graphics. 

(c) Each party (for lhese purposes. 'Indemnilof) shall indemnify, defend and hold the 
other party ('lndemnitee'). its $ucce$$ors. assigns, agents and licensees, free and harmless fmrn and 
against any and all daims. demanda. damages. expenses, losses or wsts (Includinp reasonable 
attorneys' fees end costs), or any turns paid in setllernenL arising out of or incurred as a direct result 
of any actual breach of the representaliont, wanantlea. Bgreemenls and undertakings of or by Ule 
party concerned. lndernnltee shall notiiy lndemnitor of any daim presented to lndemnitee by a third 
party. lndemnitor shall defend any thud party claim, at its sole expense, with counsel approved by 
lndemnitee. except that. e l  Indemnilee's optim. lndemnilee may defend the claim (at Indemnitors 
sole expense) and shall consult with Indemnitor about choice of ciunsel and the cnnduct of the 
proceeding. No such Claim awerted by a third party may be settled by lndemnltee without 
lndemnitds prior written consent (such consent not to be unreasonably withheld or delayed). so long 
as Indemnitar is actively defending such claim in a manner cvnsistent with industry norms. unless 
lndemnitee shall agree not to seek indemnity from lndemnilor for any settlement payment made by 
lndemnilee to the claimant. 

D. (a) For the avoidance of doubt, no rights are granted in any Master Remrdings 
oi the Composlofi(s) or Graphics, and no rights are granted other than those expressly referred to 
herein. 

(b) ticensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or this agreement without the prior written consent of Licensor. 

(c) Licensor will have no obligation to renew or extend the License after the end of the 
Term. and may decline to do so in its unresfn'cteddiscretbn. 

(d) Ucensee shall be responsible for sewring, and paying lor. whatever publlc 
pedormance licenses required In connedion with its Ring Tone service lhroughout the Territory. For 
avoidance of doubt. it is acknowledged and agreed thal the Royalty shall not be indusive of public 
performance monies payable in connedion with Ring Tones. if any, and no public performance 
license is granted hereunder. 
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10. This Agreemen1 shall be governed by and consbued in accbrdance With the laws of Ihe Stale 
d New York whose col~ds shaU have exdusive iurlsdidion over any dispute arlsing herefrom. 

11. This Agreement contains all of the terms agreed between Ihe parties and replaces any and all 
previous agreements whether wrinen or oral ooncerning Ihe subjed manef hereof. 

AS WITNESS the hands of the parties the day and year first above wr~nen 

Zomba EnterpriAes Inc 
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RING'TONE LICENSE 

Agreement made September 1.2005 between BMG Music Publishing NA, Inc.. 245 Fifth Avenue. 
' New York. NY 10016 (hereinafter referred to as "Licensor") and Namco Networks America Inc.. 1740 

Technology Drive. Suite 320, San Jose, CA 951 10 (hereinafter "Licensee"). 

For good and valuable consideration, Licensor and the Licensee hereby agree as follows: 

I .  (a) Licensor grants to Licensee the non-exclusive license for the territory of the 
United States ('the Territory") for a term commencing on September 1. 2005 and expiring on August 
31, 2006 ('the Term") to use the musical works listed on Schedule "A" attached hereto ('the 
Composition(s)') (but solely to the extent of.Licensor's interest therein) as follows: 

(i) ~d create an arrangement of the Compositions consisting of musical tones (the 
"Arrangement") provided that in no event shall any arrangement change the basic melody or 
fundamental character of the applicable Composition. and record up to thirty (30) seconds of 
an Arrangement (the "Recording(s)"); . 

(ii) To transform the Recordings into mobile ring lone formats or to incorporate up to thirty (30) 
seconds of a Composition as embodied in a pre-existing master recording (a "Master 
Recording") into a ring tone format (individually and collectively, a "Ring Tone"): 

(iii) To create a database containing the Ring Tone(s) available to Licensee's customers or 
subscribers andlor to third party companies serviced by Licensee CThird Party Companies") 
which in turn service customers or subscribers ('the Customers") 

(iv) Subject to paragraph l(b) below, to synchronize Ring Tones with graphic images (a 
"Graphic") (collectively, a "Graphic Tone") which may be viewed solely on a Customer's 
mobile telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile telephones (for 
a fee or otherwise) for personal use by the Customers (a "Download), for the express 
purpose of such Ring Tone@) sounding as a ringing alert on such mobile telephones; 

(vi) To promote and advertise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customer's mobile phones and Licensee's andlor Third Party 
Companies'web site@) for the sole purpose of allowing a Customer to preview a Ring Tone 
before purchasing same. 

All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Notwithstanding anything to the contrary contained herein, each Graphic Tone shall 
be subject to Licensor's prior written approval and shall be listed on Schedule "B" attached hereto. 

(c) Schedule " A  and Schedule "B" may be amended, in Licensor's sole discretion, from 
time to time as reasonably requested by Licensee on a composition-by-composition basis, subject to 
the terms of this Agreement. In addition. Licensor may. in its sole discretion, inform Licensee from 
time to lime of additional Compositions it wishes to make available for license hereunder. 

(d) All Arrangements created pursuant to this license shall be considered a "work made 
for hire" for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire. 
then the Licensee hereby sells, assigns, and transfers over to Licensor. and releases and quitclaims 
unto Licensor, its successors and assigns, all right. title and interest in and to the Arrangements and 
all rights therein and thereto, for the United States and throughout the world. forever, including any 
and all copyright terms, and all extension terms of copyright, for all uses and purposes whether now 
known or hereafter created, free from payment of any royalty or further compensation. 

2. Licensor reserves all rights in and lo the Composition(s). including the right in its sole 
discretion to restrict or rescind the use of any Composition at any time. In the event that Licensor 
shall request Licensee lo  cease using any Composition, Licensee shall do so as soon as practicable 
after receiving notice. 
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3. In consideration ofihe foregoing licence; Licensee shall pay to Licensor the following: 

(a) Rinq Tones: With respect to each individual Download of a Ring Tone, a sum equal 
to Licensor's percentage of control of each applicable Composition (the "Licensor Share") multiplied 
by ten percent (1 0%) of the actual price charged to Customers for each Ring Tone Downloaded (the 
"Ring Tone Royalty"), provided that in no circumstances shall the Ring Tone Royalty be less than the 
Licensor Share of each applicable Composition multiplied by $.I25 per Download irrespective of the 
price (if any) actually charged; 

(b) Graphic Tones: With respect to each individual Download of a Graphic Tone, a sum. 
equal to Licensor's percentage of control of each applicable Composition (the "Licensor Share") 
multiplied by ten percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (the "Graphic Tone Royalty'), provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Licensor Share of each applicable Composition multiplied by $.20 per 
Download irrespective of the price (if any) actually charged; 

(c) Fixinq Fee: For each Composition initially converted to a Ring Tone or Graphic Tone. 
a one-time non-recoupable fixing fee equal to the Licensor Share of each applicable Composition 
multiplied by $25 (the "Fixing Fee"). For avoidance of doubt, if a Fixing Fee for a particular 
Composition is paid in connection with the creation of a Ring Tone, an additional Fixing Fee will not 
be due if such Ring Tone is later converted to a Graphic Tone. Conversely, if a Graphic Tone is 
initially created by Licensee, an additional Fixing Fee will not be due if the applicable Composition is 
later exploited solely as a Ring Tone. 

(d) Advance: An advance of $5.000 recoupable from all Royalties payable hereunder. 

(e) If at any time during the Term hereof Licensee pays any royalty, fixing or other 
service fee in connection with its Ring Tone or Graphic Tone service within the Territory to any other 
owner or administrator of musical compositions higher than the Ring Tone Royalty, Graphic Tone 
Royalty or Fixing Fee specified hereunder. on a per composition basis or otherwise. Licensee'shall 
pay such higher royalty or fixing fee to Licensor retroactively to the first accounting period during 
which such higher royalty or fixing fee is accounted to such other owner or administrator. 

(0 Reference is made to record companies which control certain Master Recordings (the 
"Record Companies") who may enter in agreements with Licensee which provide, among other 
things, that the Record Companies will pay to Licensor a royalty in connection with Compositions 
contained in Master Recordings exploited as Ring Tones by Licensee (the "RC Tones"). Only to the 
extent that Licensor enters into separate license agreements with such Record Companies which 
specifically provide that the applicable Record Company will compensate Licensor with respect to the 
sale of RC Tones shall Licensee not be obligated to pay Licensor Ring Tone Royalties in connection 
with the sale of RC Tones. 

4. Within forty five (45) days after the end of each quarterannual period, i.e. ending March 31. 
June 30. September 30 and December 31. Licensee shall render to Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Graphic 
Tones created. Each accounting shall report each Composition by title, song code number (as 
indicated on Schedules A and B). the number of Downloads and the resultant applicable Royalties 
due hereunder and be accompanied by payment to Licensor of all Royalties and Fixing Fees due. All 
accountings and resultant royalties and fees shall be forwarded to BMG Music Publishing NA. Inc.. 
8750 Wilshire Boulevard. Beverly Hills. CA 9021 1. attn: Director of Royalties. 

5. (a) Licensee shall maintain accurate and complete records and books of account 
detailing the creation of Ring Tones and Graphic Tones hereunder and all Downloads and containing 
all other information needed to compute and verify the amounts payable to Licensor hereunder. 
Licensor may audit those books and records. Licensor may make such an examination for a 
particular statement only once. Licensor may conduct such audit only during Licensee's usual 
business hours, and at the place where it keeps the books and records to be examined, on at least 
thirty (30) days prior notice. 
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(b) Such audit shall be conducted at Licensor's sole expense, except that if any audit 
reveals an error resulting in an underpayment to Licensor of five percent (5%) or more of the total 
amount accounted to Licensor during the accounting periods audited, then Licensee shall pay to 
Licensor all reasonable audit costs, including travel, hotel and per diems. together with the 
underpayment. 

(c) Any royalty shortfall shall bear interest at the composite "prime rate" (as published in 
the Wall Street Journal) plus two percent (2%). 

6. Licensee may not assign. transfer or sub-licence any of its rights hereunder without Licensor's 
prior written consent and any purported such assignment. transfer or licence shall be void ab inilio. 

7. (a) Licensor may terminate this Agreement by giving Licensee notice in any of the 
following circumstances: 

(i) If Licensee fails to perform any of its material obligations under this agreement for 
any reason (including impossibility of performance) and such failure has not been remedied to 
Licensor's satisfaction within thirty (30) days after Licensor gives Licensee notice of it. 

(ii) If Licensee attempts to assign any of its rights under this agreement without 
Licensor's prior written consent, or if any of those rights succeeds to any other person or entity by 
operation of law. 

(iii) If the control or ownership of Licensee or the majority of Licensee's capital stock 
vests, directly or indirectly. in any person or entity except the persons or entities who actually own 
Licensee's outstanding capital stock now, without Licensor's prior written consent. 

(b) This Agreement will terminate automatically. without notice, if Licensee is dissolved or 
its assets are liquidated, or if Licensee becomes insolvent, or if a proceeding in bankruptcy, for a 
reorganization. or for other relief from the claims of creditors, or any similar proceeding, takes place 
with respect to Licensee or its property. 

(c) A termination of Ule Agreement under this paragraph 7 will not limit or affect any of 
Licensor's other rights. 

(d) Upon the expiration or termination of the Term. all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retrieval and shall make no further use of the Composition(s). or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents, warrants and agrees as follows (with respect to the Licensor 
Share of the Compositions desuibed in Schedules A and 6): 

(i) Licensor has full right. power and authority to enter into this agreement and to grant 
to the Licensee all rights herein set out upon the terms and conditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyright 
or other rights of any third party. 

(iii) Licensor will pay any and all fees, royalties and other sums due to the songwriters of 
the Compositions as well as to publishers and copublishers whom Licensor administer with respect to 
the royalties received by it hereunder. 

(b) Licensee warrants, represents and agrees as follows: 

(i) Licensee has the full right, power and authority to enter into and perform this 
agreement upon the terms and conditions set forth herein. 
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(ii) Licensee shall take all steps reasonably necessary to secure and maintain -protection 
of the Compositions. by way of encryption or otherwise, under copyright and equivalent or similar laws 
throughout the Territory. 

(iii) Upon receipt of written instruction.from Licensor. Licensee shall not, to the extent 
permitted by law, license any Customer or other user that is engaged in piracy. illegal activities or 
other unauthorized use of the Ring Tones or the Compositions. or that has otherwise been designated 
by Ihe RIAA, IFPl or other suchbody as an illegal producer or distributor. 

(iv) Licensee shall either own or control andlor have valid and enforceable licenses with 
the applicable rights holders with respect to all aspects of their Ring Tone service including, without 
limitation, any Master Recordings andlor Graphics. 

(c) Each party (for these purposes. "lndemnitor") shall indemnify, defend and hold the 
other party ("lndemnitee"), its successors. assigns, agents and licensees, free and harmless from and 
against any and all claims. demands, damages. expenses, losses or costs (including reasonable 
attorneys' fees and costs), or any sums paid in settlement, arising out of or incurred as a direct result 
of any actual breach of the representations, warranties, agreements and undertakings of or by the 
party concerned. lndemnitee shall notify lndemnitor of any claim presented to lndemnitee by a third 
party. lndemnitor shall defend any third party claim, at its sole expense, with counsel approved by 
Indemnitee, except that, at Indemnitee's option, lndemnitee may defend the claim (at Indemnitor's 
sole expense) and shall consult with lndemnitor about choice of counsel and the conduct of the 
proceeding. No such claim asserted by a third party may be settled by lndemnitee without 
Indemnitor's prior written consent (such consent not to be unreasonably withheld or delayed), so long 
as lndemnitor is actively defending such claim in a manner consistent with industry norms, unless 
lndemnitee shall agree not to seek indemnity from lndemnitor for any settlement payment made by 
lndemnitee to the claimant. 

9. (a) For the avoidance of doubt, no rights are granted in any Master Recordings 
of the Composition(s) or Graphics, and no rights are granted other than those expressly referred to 
herein. 

(b) Licensee shall not issue any press releases or other forms of publicity materials 
which make reference to Licensor or this agreement without the prior written consent of Licensor. 

(c) Licensor will have no obligation to renew or extend the License after the end of the 
Term, and may decline to do so in its unrestricted discretion. 

(d) Licensee shall be responsible for securing. and paying for. whatever public 
performance licenses required in connection with its Ring Tone service throughout the Territory. For 
avoidance of doubt. it is acknowledged and agreed that the Royalty shall not be inclusive of public 
performance monies payable in connection with Ring Tones. if any, and no public performance 
license is granted hereunder. 
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10. This Agreement shall be governed by and construed in accordance with the laws of the Stale 
of New York whose courts shall have exclusive jurisdiction over any dispute arising herefrom. 

11. This Agreement contains all of the terms agreed between the parties and replaces any and all 
previous agreements whether written or oral concerning the subject matter hereof. 

AS, WITNESS the hands of the parties the day and year first above written 

BMG Music Publishing NA. Inc. 
. 

By: 

Namco Networks America Inc. 

By: 
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RING TONE LICENSE 

Agreement made August 1,2005 between BMG Music Publiahlng NA, Inc.. 245 Flfth Avenue. New 
York, NY 10016 (hereinaner referred to $3 "Licensor") and UpMobile Corporation. 10305 NW 41" 
Street. Suite 208. Miami. FL 33178 (hereinafter "Licensee"). 

For good and valuable conslderation. Licensor and the Ucensee hereby agree as follows: 

1. (a) Licensor grants ta Licensee the non-exduslve license for the territory of the 
United States Clhe.Territov) for a term commencing on August 1, 2005 and expiring on July 31. 
2008 Cthe Tenn")b use the musical works listed on Schedule "A" attached hereto Cthe 
Composition(s)') (but solely to the exlent of Licensofs Interest therein) as follows: 

(I) To create an arrangement of the ComposHions consisting of musical tones (the 
-Arrangement') provided that in no event shall any arrangement change the basic melody or 
fundamental character of Ule applicable Composilion, and record up to thlrty (30) seconds of 
an Arrangement (the "Recording(s)"); 

(ii) To transform the Recordings into mobile rlng tone formats or to incorporate up to thirty (30) 
seconds of a Composition as embodied in a pre-exlstlng master recording (a 'Master 
Recording") Into a ring tone format (individually and colledlvety, e 'Ring 'lone'); 

(iii) To create a database containing the Ring Tone($) available to L~wnsee's wstomem or 
subsaibers andlor to thlrd party companies serviced by Licensee (Third Party Companies") 
which in  turn s e ~ l c e  customers or subscribers Clhe Customers') 

(iv) Subject to paragraph l(b) below. to synchronize Rlng Tones wilh graphic images (a 
'Graphic") (collectively, a "Graphlc Tone") which may be viewed solely on a Cuslomef's 
mobile telephone; 

(v) To download or otherwise transmit Ring Tones or Graphic Tones onto mobile tclephoncs (for 
a fee or otherwise) for personal use by the Customen (a Pawnload'), lor UIC express 
purpose of such Ring Tone@) sounding as e ringing alert on such mobile lelephones; 

(vi) To promote and adverlise segments of the Graphic Tones or Ring Tones (not to exceed thirty 
(30) seconds each) on Customers mobile phones and Licensee's endlor Third Party 
Companies' web site(s) for Ihe sole purpose of allowing a Customer to preview a Ring Tone n before purchasing same. 

NI All of the foregoing activities shall be conducted at Licensee's sole expense. 

(b) Notwithstanding anything to the contrary contained herein. each Graphic Tone shall 
be subject to Licensofs prior written approval and shall be listed on Schedule "0' attached hereto. 

(c) Schedule "A" and Schedule '8' may be amended, in Licensor's sole discretion. from 
time to time as reasonably requested by Licensee on a compaaition-by-composition basis, subject to 
the lerms of this Agreement. In addition. Licensor may. in its sole discretion, inform Licensec from 
time to time of additional Compositions it wishes to make available for license hereunder. 

(d) All Arrangements created pursuant to thls license shall be considered a 'work made 
for hire' for Licensor. In the event the Arrangements shall be deemed not to be a work made for hire. 
then Ule Licensee hereby sells, assigns, and transfers over to L-mnsor. and releases and quitdaims 
unto Licensor. its successors and assigns, all right, title and interest in and to the Arrangements and 
all rights thereln and thereto, for the United Stales and throughout the world. fol~ver, including any 
and all copyright terms, and all extension terms of copyright. for all uses and purposes whether now 
known or hereafler created. free from payment of any royalty or further compensation. 

2. . Licensor reserves all. rights In and lo the Compositlon(s), lncludlng the right in its sole 
discretion to restrict or rescind the use of any Composltion at any Ume. In the event that Licensor 
shall request Licensee to cease using any Composition. Ucensee shall do so as soon as practicable 
aRer receiving notice. 

3. In consideration of the foregoing licence. Licensee shall pay to Licensor Ihe following; 
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(a) Rinq Tones: With respect to each Individual Download of a Rlng Tone. a sum equal 
to Licensor's percentage of conlrol of each applicable Composition (the 'Licensor Share" multiplied 
by ten percent (10%) of the adual price charged to Customers for each Ring Tone Downloaded (the 
'Ring Tone Royaltf), provided that In no circumstances shall the Ring Tone Royalty be lesslhan the 
Licensor Share of each applicable Composition multiplied by 6.125 per Download irrespective of the 
price (If any) actually charged; 

(b) Graphlc Tone?: With respect to each individual Downloed of a Graphic Tone, a sum 
equal to Licensors percentage of control of each applicable Composition (Me "Licensor Share") 
multiplied by ten percent (10%) of the actual price charged to Customers for each Graphic Tone 
Downloaded (Lhe 'Graphlc Tone Royalty'), provided that in no circumstances shall the Graphic Tone 
Royalty be less than the Llcensor Share of each applicable Composition multiplied by f.20 per . 

Download irrespective of the price (if any) actually charged; 

(c) Fixina Fee: For each Composition inlllally canverted to a Ring Tone or Graphic Tone, 
a one-time non-recoupable firing fee equal to the Licensor Share of each applicable Cornposltlon 
multiplied by $25 (the "Flxing Fee'). For avoidance of doubt, if a Fixing Fee for a partiafar 
Composition is pald in connection wilh the creation of a Ring Tone. an additional Fixing Fee will not 
be due if such Ring Tone is later converted to a GraphicTone. Conversely. if a Graphlc Tone is  
inilially ueated by Licensee, an additional Fking Fee will not be due if the appllcable Composition is 
later exploited solely as a Ring Tone. 

(d) Advan%: An advance of 55.000 recoupable from all Royalties payable hereunder. 

(e) If at any time during the Term hureof Licensee pays any royalty, fixing or other 
service fee in connecllon wlth Hs Ring Tone or Graphic Tone service within the Territory to any other 
owner or administrator d musical compositions higher than the Ring Tone Royalty. Gfaphic Tone 
Royalty or Flxing Fee specified hereunder, on a per composition basis or othenvlse. Llcensee shall 
pay such higher royalty or lixing fee to Licensor retroactively to the first accounting period during 
which such higher royalty or fixing fee is accounted to such other owner or administrator. 

(t) Reference is made to record companies which c o n h l  certain Master Recordings (the 
"Record Companies") r h o  may enter in agreements with Licensee whlch provide, among other 
things, that the Remrd Companies will pay to Licensor a royalty in connection wilh Compositions 
contained in Master Recordings exploited as Ring Tones by Licensee (the "RC Tonesn). Only to. the 
extent that Licensor enters into separate license agreements with such Record Companies which 
specifically provide that the applicable Record Company will compensate Ucensor with resped to the 
sale of RC Tones shalt Licensee not be obligated to pay Licensor Ring Tone Royalties in mnnedion 
with the sale of RC Tones. 

4. Within forty five (45) days after the end of each quarterannual period, i.e. ending March 31, 
June 30. September 30 and December 31. Licensee shall render to Licensor a true and detailed 
accounting of (i) all Ring Tones and Graphic Tones Downloaded; and (ii) all Ring Tones and Gnphic 
Tones aeated. Each accounting shall report each composition by title, song code number (as 
indicated on Schedules A and 8). the number of Downloads and the resultant appficable Royalties 
due hereunder end be accompanied by payment to Licensor of all Royalties and Fixing Fees due. All 
accountings and resultant royalties and fees shall be forwarded to BMG Music Publishing NA. Inc. 
8750 WJshire Boulevard. Beverly Hills. CA 9021 1. attn: Director of Royalties. 

5. (a) Licensee shall maintain accurate and complete records and books of account 
detailing the ueation of Ring fones and Graphic Tones hereunder and all O-nloads and containing 
all other information needed to compute and verify the amounts payable to Ucensor hereunder. 
Liensor may audit those books and records. Licensor may make such an examination for a . 

particular statement only once. Licensor may conduct such audii only during ~i&nsee's usual 
business hours. and at the place where il keeps the books and records to be examined. on at least 
thirty (30) days prior notice. 



(b) Such audlt shall be conducted al Licensor's sole expense. excepl the1 if any audlt 
reveals an error resulling in  an underpaymenl l o  Licensor of flve percent (5%) or more of the lotal 
amount accounted to Licensor during the accounting periods audRed. then Licensee shall pay to 
Licensor all reasonable audit costs, induding travel, hotel and per diems, together with the 
underpayment 

(c) Any royalty shortfall shall bear interest at the composite 'prime rate" (as published in 
the Wall Street Journal) plus two percent (2%). 

6. Licensee may no1 assign. transfer or sub-licence any of its righls hereunder without Ciceneor's 
prior wrinerl consenl and any purported such assignment. transfer or iicence shall be void ab initio. 

7. (a) Licensor may terminate this Agreement by giving Licensee notice in any of the 
followlng circurnslanws: 

fi) If Licensee fails to perform any of it$ material obligations under fiis aQreement for . , 
any reason (including impossibility bf perlorm&ce) and such failure has not been remedied to 
Licensor's satisfadion within thirty (30) days after Licensor gives Licensee notlce of it 

(ii) If Licensee attempts to assign any of its rights under this agreement wiUlout 
Licensor's prior written consent, or if any of those rights succeeds to any other person .or entlly by 
operation of law. 

(iii) If the control or ownership of Licensee or Ule majority of Licensee's capital stock 
vests, directly or indirectly. in any person or entity except the persons or entities who actually own 
Licensee's outstanding capital stock now. wllhout Licensofs prior written consent. 

(b) This Agreement will terminate automatically, without nolice, if Licensee is dissolved or 
it$ asset5 are liquidated. or i f  Licensee becomes insolvent, or if a proceeding in  bankruptcy. for a 
reorganization. or for other relief from the claims of creditors, or any similar proceeding, takes place 
with reaped to Licensee or its property. 

(c) A termination of the Agreement under this paragraph 7 will not limit or affect any of 
Licensofs other righls. 

(d) Upon the expiration or termination of the Term, all of Licensee's rights hereunder 
shall terminate. Licensee shall withdraw the Ring Tones hereunder from the database of possible 
Customer retrieval and shall make no furlher use of the Compositlon(s), or of the Recordings or Ring 
Tones whatsoever. 

8. (a) Licensor represents. warrants and agrees as follows (wllh resped to the Licensor 
Share of Ihe Compositions described in Schedules A and 0): . 

(I) Licensor has full right. power and authority to enter into this agreement and lo grant 
to the Llcensee all rights herein set out upon Ihe terms end conditions herein. 

(ii) The Compositions are original copyrighted works and in no way infringe the copyrighl 
or other rights of any third party. 

(iii) Licensor will pay any and all fees, royalties and other sums due to the songwriters of 
the Compositions as well as to publishers and copublishers whom Licensor administer with resped to 
the royalties received by it hereunder. 

(b) Licensee warrants. represents and agrees as follows: 

(i) Licensee has the full right, power and authoriity to enter into and perform this 
agreement upon the terms and conditions set forth herein. 



(ii) Licensee shall take all steps reasonably necessary to secure and maintain protection 
of the Compositions, by way of encryption or otherwise, under copyright and equivalent or similar laws 
throughout the Territory. 

(lli) Upon receipt of written instruction from Ucensor. Licensee shall not. to the extent 
permitled by law. license any Customer or other user that Is engaged in piracy. illegal edivities or 
other unauthorized use of the Ring Tones or the Compasitions, or that has otherwise been designated 
by the RIAA, IFPI or other such body as an illegal producer or distributor. 

(iv) Licensee shall either own or control andlor have valid and enforceable licenses with 
the applicable righls holders with respect to all aspccts d their Ring Tone service Induding. wiVloUt 
limitelion, any Master Recordings andlor Graphics. 

(c) Each party (for these purposes. "Indemnilot") shall indemnify. defend and hold Ule 
other party ("lndemnilee'). its successors, assigns. agenls and licensees. free and hamless from and 
against any and all daims. demands. damages, expenses, losses or costs (indudlng reasonable 
anwneys' fees and coats), or any sums paid in  settlement, arising out of or incurred as a direct result 
of any actual breach of the representations, wananlies. agreements and undertakings of or by the 
party concerned. lndemnitee shall notify lndemnitor of any claim presented to Indemnicee by a Ulird 
party. lndemnltor shall defend any third party claim, at its sole expense. with counsel approved by 
lndernnitee, except that, at Indemnitee's option. Indemnitee may defend the dairn (at Indemnitor's 
sole expense] and shall consult wlUl lndemnitor about choice of counsel and the conduct of the 
proceeding. No such claim asserted by a third party may be senled by lndemnitee without 
Indemnitor's prior wriflen consenl (such consent not to be unreasonably withheld or delayed). so tong 
as lndemnitor is actively defending such claim in a manner consistent wlV, industry norms, unless 
lndemnitee shnll agree not to seek indemnity from lndemnitor for any settlement payment made by 
lndemnitee to the claimant. 

9. (a) For the avoidance of doubt, no rights are granted in any Master Recordings 
of the Composition(s) or Graphics. and no rights arc granted otherthan those expressly referred to 

R herein. 

(b) Licensee shall not issue any press releases or other forms of publicity malerials 
which make reference lo Licensor or this agreement without the prlor written consent of Licensor. 

(c) Ucensor will have no obligation to renew or extend the License after the end of the 
Term. end may decline to do so in its unrestricted discretion. 

(d) Licensee shall be responsible for securing, and paying for. whatever public 
performance licenses required in connection w i h  its Ring Tone senice lhroughout the Territory. For 
avoidance of doubt, it is acknowledged and agreed that the Royalty shall not be inclusive of public 
performance monies payable in connection with Ring Tones. if any. and no public performance 
license is granted hereunder. 
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10. This Agreement shall be governed by 8nd construed in accordance with the laws of Ihe Slate 
of New York whose courts shall have exclusive jurisdiction over any dispute arlsing herehom. 

1 .  This Agreement contains all of lhe terms agreed between the parlies and replaces any and all 
previous agreements whether written or oral concerning the subjed matter hereof. 

AS WITNESS the hands of the parties the day and year first above written 

BMG Music Publishing NA, Inc. 


